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RECEIVED 

AUG 1B 2011 

State 	of California by EXECUTIVE DIRECTOR'S OFFICE 
STATE BOARD OF EQUAUZATIONOffice of Administrative Law 

In re: 

Board of Equalization 


Regulatory Action: 


Title 18, California Code of Regulations 


Adopt sections: 1685.5 

Amend sections: 

Repeal sections: 


NOTICE OF APPROVAL OF REGULATORY 
ACTION 

Government Code Section 11349.3 

OAL File No. 2011-0729-01 S 

In this regulatory action, the Board of Equalization (Board) implements Revenue and 
Taxation Code section 6452.1, as amended in Senate Bill 86, Statutes of 2011, Chapter 
14. Revenue and Taxation Code section 6452.1 requires the Board to annually 
calculate the estimated amount of use tax due according to a person's adjusted gross 
income and by July 30 of each calendar year make available to the Franchise Tax 
Board such amounts in the form of a use tax table. The proposed regulation sets forth 
the use tax table for calendar year 2011, prescribes the manner in which the Board shall 
annually calculate the estimated amount of use tax due according to a person's 
adjusted gross income for calendar year 2012 and subsequent years, and prescribes 
the format of the use tax tables the Board must make available to the Franchise Tax 
Board each year. 

OAL approves this regulatory action pursuant to section 11349.3 of the Government 
Code. This regulatory action becomes effective on 9/15/2011. 

Date: 	 8/16/2011 

For: 	 DEBRA M. CORNEZ 
Assistant Chief Counsell 
Acting Director 

'BrIJ. Norris 
Senior Staff Counsel 

Original: Kristine Cazadd 
Copy: Richard Bennion 



STATE OF CALIFORNIA EDMUND G. BROWN, Jr., Governor 

OFFICE OF ADMINISTRATIVE LAW 

300 Capitol Mall , Suite 1250 
Sacramento, CA 95814 
(916) 323-6225 FAX (916) 323-6826 

DEBRA M. CORNEZ 
Assistant Chief Counsel/Acting Director 

MEMORANDUM 


TO: Richard Benni~?\r$r " 
FROM: OAL Front Des~ 
DATE: 811712011 
RE: Retum of Approved Rulemaking Materials 

OAL File No. 20ll-0729-01S 

OAL hereby retums this file your agency submitted for our review (OAL File No. 2011-0729
01 S regarding Calculation of Estimated Use Tax - Use Tax Table). 

If this is an approved file, it contains a copy of the regulation(s) stamped "ENDORSED 
APPROVED" by the Office of Administrative Law and "ENDORSED FILED" by the Secretary 
of State. The effective date of an approved file is specified on the Form 400 (see item B.5). 
(Please Note: The 30th Day after filing with the Secretary of State is calculated from the date the 
Form 400 was stamped "ENDORSED FILED" by the Secretary of State.) 

DO NOT DISCARD OR DESTROY THIS FILE 

Due to its legal significance, you are required by law to preserve this rulemaking record. 
Govemment Code section 1 1347.3(d) requires that this record be available to the public and to 
the courts for possible later review. Govemment Code section 11347 .3( e) further provides that 
" . . ..no item contained in the file shall be removed, altered, or destroyed or otherwise disposed 
of." See also the Records Management Act (Govemment Code section 14740 et seq.) and the 
State Administrative Manual (SAM) section 1600 et seq.) regarding retention of your records. 

If you decide not to keep the rulemaking records at your agency/office or at the State Records 
Center, you may transmit it to the State Archives with instructions that the Secretary of State 
shall not remove, alter, or destroy or otherwise dispose of any item contained in the file. See 
Govemment Code section 11347.3(f). 

Enclosures 
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{ 
Final Text of" 

California Code of Regulations, Title 18, Section 1685.5 

Section 1685.5. Calculation of Estimated Use Tax - Use Tax Table. 

(a) In General. 

The Board ofEqualization (BOE) is required to annually calculate the estimated amount 
of use tax due according to a person's adjusted gross income (AGI) and make such 
amounts available to the Franchise Tax Board (FTB), by July 30 of each year, in the form 
ofa use tax table for inclusion in the instructions to the FTB's returns. 

(b) DefInitions and Data Sources. 

(1) AGI Ranges. The use tax table shall be separated into eight (8) AGI ranges as 
follows: 

(A) AGI less than $20,000; 


ill) AGI of $20,000 to $39,999; 


(e) AGI of $40,000 to $59,999; 

(D) AGI of $60,000 to $79,999; 

(E) AGI of $80,000 to $99,999; 

(F) AGI of $100,000 to $149,999; 

(G) AGI of $150,000 to $199,999; 

(H) AGI more than $199,999. 

(2) Use Tax Liability Factor or Use Tax Table Percentage. For the 2011 calendar 
year the use tax liability factor or use tax table percentage shall be 0.070 percent 
(,0007). On May 1, 2012, and each May 1 thereafter, the BOE shall calculate the use 
tax liability factor or use tax table percentage for the current calendar year by 
multiplying the percentage of income spent on electronic and mail order purchases for 
the proceeding calendar year by 0.37, multiplying the product by the average state, 
local, and district sales and use tax rate, and then rounding the result to the nearest 
thousandth of a percent. 

(3) Total Personal Income. Total personal income shall be determined by reference 
to the most current personal income data published by the United States Bureau of 
Economic Analysis. 
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(4) Total Spending at Electronic Shopping and Mail Order Houses. Total spending 
at electronic shopping and mail order houses shall be determined by reference to the 
most current electronic shopping and mail order house spending data published by the 
United States Census Bureau. 

(5) Percentage of Income Spent on Electronic and Mail Order Purchases. The 
percentage of income spent on electronic and mail order purchases during a calendar 
year shall be calculated by dividing the total spending at electronic shopping and mail 
order houses for that year by the total personal income for that year, multiplying the 
result by 100, and rounding the result to the nearest tenth ofa percent. 

(6) Average State, Local, and District Sales and Use Tax Rate. The average state, 
local, and district sales and use tax rate for a calendar year shall be the total of: 

(A) The rates of the statewide sales and use taxes imposed under section 35 of 
article XIII of the California Constitution and the Sales and Use Tax Law (Rev. & 
Tax. Code, § 6001 et seq.) in effect on January 1 of that year; 

(B) The statewide rate oflocal tax imposed under the Bradley-Burns Uniform 
Local Sales and Use Tax Law (Rev. & Tax. Code, § 7200 et seq.) in effect on 
January 1 of that year; and 

(C) The weighted average rate of the district taxes imposed under the 
Transactions and Use Tax Law (Rev. & Tax Code, § 7251 et seq.) in effect in the 
various jurisdictions throughout the state on January 1 of that year after taking 
into account the proportion of the total statewide taxable transactions (by dollar) 
reported for each jurisdiction during the fourth quarter of the calendar year that is 
two years prior to the calendar year for which the calculation is made. For 
example, the total reported taxable transactions (by dollar) for the fourth quarter 
of20 1 0 shall be used to determine the weighted average rate of the district tax 
rates in effect on January 1,2012, to calculate the weighted average rate ofdistrict 
taxes for calendar year 2012. 

(c) Calculation of the Estimated Use Tax Liability. 

(I) The estimated use tax liability for the AGI range described in subdivision 
(b)(I)(A) shall be determined by multiplying $10,000 by the use tax liability factor or 
use tax table percentage and then rounding the result to the nearest whole dollar. 

(2) The estimated use tax liability for the AGI ranges described in subdivision 
(b)(1)(B) through (G) shall be determined by multiplying the midpoint ofeach AGI 
range by the use tax liability factor or use tax table percentage and then rounding the 
result to the nearest whole dollar. 
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(3) The estimated use tax liability for the AGI range described in subdivision 
(b)(1)(H) shall be determined by multiplying each range member's actual AGI by the 
use tax liability factor or use tax table percentage and then rounding the result to the 
nearest whole dollar. 

(d) Use Tax Table Format. 

(1) The use tax table for calendar year 2011 shall provide as follows: 

Adiusted Gross Income 
(AG!) Ranl!e Use Tax Liabilitv 

Less Than $202000 ~ 

$202000 to $392999 m 

$402000 to $592999 ill. 

$602000 to $792999 ~ 

$802000 to $992999 $QI 


$1002000 to $1492999 ~ 

$1502000 to $1992999 $123 


More than $199 999 -Multiplv AGI bv 0.070% (.0007) 

(2) The use tax tables for calendar year 2012 and subseguent years shall utilize the 
same format as the use tax table for calendar year 2011. 

Note: Authority cited: Section 7051 2 Revenue and Taxation Code. Reference: Section 
6452. L Revenue and Taxation Code. 
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State of California 	 Board of Equalization 

Memorandum 

To 	 Brad Norris Date: August 15,2011 
Office of Administrative Law 
300 Capitol Mall, Suite 1250 
Sacramento, CA 95814 

From Richard Bennion 
Regulations Coordinator 
Board Proceedings Division, MIC: 80 

Subject OAL File No. 2011-0729-018 
Regulation 1685.5, Calculation ofEstimated Use Tax  Use Tax Table 

The Office of Administrative Law (OAL) is authorized to make the following substitutions 
and corrections in connection with the above-referenced rulemaking file: 

1. At the beginning of the file, OAL is authorized to replace page two of the rulemaking 
file index. 

If you have any questions or comments, please notify 
Richard.Bennion!a>boe.ca.gov . 

me at (916) 445-2130 or email at 

REB 



STATE OF CALIFORNIA 

STATE BOARD OF EQUALIZATION BETTYT. YEE 

450 N STREET, SACRAMENTO, CALIFORNIA 
First District, San Francisco 

PO BOX 942879, SACRAMENTO, CALIFORNIA 94279-0080 SEN. GEORGE RUNNER (Ret.) 

916-445-2130. FAX 916-324-3984 Second District, Lancaster 

www.boe.ca.gov MICHELLE STEEL 
Third District, Rolling Hills Estates 

JEROME E. HORTON 
Fourth District, Los Angeles 

JOHN CHIANG 
State Controller 

July 29, 2011 
KRISTINE CAZADD 

Interim Executive Director 

Debra M. Cornez 
Assistant Chief Counsell Acting Director 
Office of Administrative Law 
300 Capitol Mall, Suite 1250 
Sacramento, CA 95814 

Re: Sales and Use Tax Regulation 1685.5, Calculation of Estimated Use Tax - Use Tax Table 

The State Board of Equalization (BOE) is submitting the rulemaking file for the adoption of Sales 
and Use Tax Regulation 1685.5, Calculation o.fEstimated Use Tax- Use Tax Table, for your 
review. We are also requesting that the Office of Administrative Law (OAL) expedite its review 
ofthe rulemaking file and inform the BOE of its determination by Wednesday, August 31, 2011, 
approximately seven business days before the statutory deadline. 

The BOE's Legal Department gave OAL's Acting Director, Debra Cornez, advance notice of the 
request on Monday, June 27,2011. At that time, the BOE's Legal Department explained that the 
request would be forthcoming because the BOE and the Franchise Tax Board (FTB) need to know 
if the 2011 use tax table set forth in Regulation 1685.5, subdivision (d)(1), can be included in the 
instructions to the FTB's 2011 income tax returns, which are scheduled to and need to be sent out 
for publication and incorporation into electronic return preparation software on Thursday, 
September 1,2011. 

Thank you for considering the BOE's request. We appreciate any help OAL can provide to the 
BOE in meeting the FTB's publication deadline and ensuring that the provisions of Revenue and 
Taxation Code section 6452.1, subd. (d)(2)(A)(i)(II) (enacted March 23,2011) are fully 
implemented for calendar year 2011. 

Please call me at (916) 322-9569 if you have any questions or comments. 

Sincerely, 

'jjLOt!(.£ qai1c0 
Diane G. Olson, Chief 
Board Proceedings Division 

DGO:reb 

cc: file 
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ing and Cosmetology Act and for violations of specified 
rules and regulations adopted by the Board, pursuant to 
Business and Professions Code sections 7406 and 7407. 

Title 16 
California Code of Regulations 
AMEND: 974 
Filed 08/17/20 II 
Effective 09/ 16/20 II 
Agency Contact: Kevin Flanagan (916) 575-7104 

File#201I-0729-01 
BOARD OF EQUALIZATION 
Calculation of Estimated Use Tax - Use Tax Table 

In this regulatOlY action, the Board of Equalization 
(Board) implements Revenue and Taxation Code sec
tion 6452.1, as amended in Senate Bill 86, Statutes of 
2011. Chapter 14. Revenue and Taxation Code section 
6452.1 requires the Board to annually calculate the esti
mated amount of use tax due according to a person's ad
justed gross income and by July 30 of each calendar 
year make available to the Franchise Tax Board such 
amounts in the fonn of a use tax table. The regulation 
sets forth the use tax table for calendar year 2011, pre
scIibes the manner in which the Board shall annually 
calculate the estimated amount of use tax due according 
to a person's adjusted gross income for calendar year 
2012 and subsequent years, and prescribes the fonnat of 
the use tax tables the Board must make available to the 
Franchise Tax Board each year. 

Title 18 
California Code of Regulations 
ADOPT: 1685.5 
Filed08/16/2011 
Effective 09/15/2011 
Agency Contact: 

Richard E. Bennion (916) 445-2130 

File#2011-0706-01 
BOARD OF PILOT COMMISSIONERS 
Duties of Port Agents 

This action amends one regulation governing the du
ties of a Port Agent by adding requirements to report 
suspected pilot misconduct or violations of these regu
lations or the Harbors and Navigation Code to the exist
ing reporting mandate. It further specifics the required 
content of the report and the sequence of authorities the 
Port agent is to report to. 

Title 7 
Californ ia Code of Regulations 
AMEND:218 
Filed08/16/2011 
Effective 09/15/2011 
Agency Contact: Tem Toohey (916) 768-5638 

File# 20 11-0629-02 
CALIFORNIA ALTERNATIVE ENERGY AND 
ADVANCED TRANSPORTATION FINANCING 
AUTHORITY 
SB 71 Sales and Use Tax Exclusion Program 

The California Alternative Energy and Advanced 
Transportation Financing AuthoIity adopted a certifi
cate of compliance for emergency regulations sections 
10030,10031,10032,10033.10034,10035,andI0036 
in title 4 of the California Code of Regulations which 
implement the advanced transportation and alternative 
source manufacturing sales and use tax exclusion pro
gram. 

Title 4 
California Code of Regulations 
ADOPT: 10030, 10031, 10032, 10033, 10034, 
10035,10036,10037 
Filed 08/10/2011 
Effective 09/28/20 11 
Agency Contact: Deana Carrillo (916) 657-5052 

File#2011-0801-02 
CALIFORNIA HIGHWAY PATROL 
Conflict-of-Interest Code 

The California Highway Patrol is amending its con
flict of interest code found at title 13, section 1800, 
California Code of Regulations. The amendment was 
approved for filing by the Fair Political Practices Com
mission on July 27,20 II. 

Title 13 
California Code of Regulations 
AMEND: 1800 
Filed 081 16/20 11 
Effective 09/15/2011 
Agency Contact: 

Jonathan S. Rothman (916)843-3050 

File# 20 11-0729-03 
CALIFORNIA POLLUTION CONTROL 
FINANCING AUTHORITY 
Capital Access Program for Small Business 

This is a hybrid certification of emergencies and a 
regular rulemaking due to a lapsed emergency action 
(OAL File No. 201 0-1117-04E ). The Califomia Capi
tal Access Loan Program contracts with financial insti
tutions to make loans available to small businesses that 
tall just outside of most conventional underwriting 
standards. (Health & Safety Code section 44559.2) 
These regulatory amendments pIimarily expand access 
to the benefits of CalC AP primarily by increasing the 
Qualified Loan size and Qualified Business size. In 
addition. the Authority is making the changes to con
form the state program to changes in federal guidelines 
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VERIFICATION 

I, Richard E. Bennion, Regulations Coordinator of the State Board of Equalization, state 
that the rulemaking file of which the contents as listed in the index is complete, and that 
the record was closed on July 29,2011 and that the attached copy is complete. 

I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct. 

July 29,2011 !d1J~~!~chard E. BennIOn 
Regulations Coordinator 
State Board of Equalization 



Final Statement of Reasons for 


Adoption of California Code of Regulations, 


Title 18, Section 1685.5, 


Calculation ofEstimated Use Tax - Use Tax Table 


Update of Information in the Initial Statement of Reasons 

The State Board of Equalization (Board) held a public hearing regarding the proposed 
adoption of California Code of Regulations, title 18, section (Regulation) 1685.5, 
Calculation ofEstimated Use Tax - Use Tax Table, on June 21, 2011, and continued the 
public hearing on July 26,2011. The Board received written comments from Gina 
Rodriquez, Vice President of Tax Policy for the California Taxpayers Association 
(CalTax), regarding the adoption of proposed Regulation 1685.5, and Gina Rodriquez 
also made oral comments regarding the adoption ofproposed Regulation 1685.5 during 
the continued public hearing on July 26,2011. The Board received written comments 
and questions regarding the adoption of proposed Regulation 1685.5 from Gene Johnson. 
The Board also received inquiries from members of the general public, such as Candy 
Messer and Katherine Craig, via email and telephone, as to whether the Board was 
seeking to impose a new tax on Californians by adopting proposed Regulation 1685.5. 
At the conclusion of the continued public hearing on July 26, 2011, the Board voted to 
adopt Regulation 1685.5, pursuant to the authority vested in it by Revenue and Taxation 
Code (RTC) section 7051, without making any changes. The Board determined that it 
was necessary to adopt Regulation 1685.5 for the specific purposes of implementing, 
interpreting, and making specific the provisions of R TC section 6452.1 providing that 
"the Board shall annually calculate the estimated amount of use tax due according to a 
person's adjusted gross income and by July 30 of each calendar year make available to 
[the] Franchise Tax Board such amounts in the form ofa use tax table" and prescribing 
the use tax table for calendar-year 2011. The Board considered Gina Rodriquez's and 
Gene Johnson's comments prior to the adoption of proposed Regulation 1685.5, and Gina 
Rodriquez's comments, Gene Johnson's comments and questions, and Candy Messer's 
and Katherine Craig's questions are summarized and responded to below. 

The factual basis, specific purposes, and necessity for the adoption of proposed 
Regulation 1685.5 are the same as provided in the Initial Statement of Reasons. 

The Board did not rely on any data or any technical, theoretical, or empirical study, 
report, or similar document in proposing or adopting proposed Regulation 1685.5 that 
was not identified in the Initial Statement of Reasons, or which was otherwise not 
identified or made available for public review prior to the close of the public comment 
period. 

The Board did consider an alternative 2011 use tax table that Senator George Runner 
(Ret.), Board Member for Board ofEqualization District 2, asked Board staff to prepare 
for potential inclusion in subdivision (d)(I) of proposed Regulation 1685.5. However, by 
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its motion on Apri126, 2011, proposing the adoption of Regulation 1685.5 and its motion 
on July 26, 2011, adopting the proposed regulation without any changes, the Board 
determined that no alternative to the text ofproposed Regulation 1685.5 considered by 
the Board would be more effective in carrying out the purposes for which the regulation 
is proposed or would be as effective and less burdensome to affected private persons than 
the adopted regulation or would lessen the adverse economic impact on small businesses. 
The alternative 2011 use tax table and the Board's reasons for rejecting the alternative 
2011 use tax table are summarized below. 

Furthermore, the adoption of the proposed regulation will not impose any new taxes, and 
it will not change any exemptions or exclusions, as explained in the Initial Statement of 
Reasons. Therefore, the Board has determined that the adoption ofproposed Regulation 
1685.5 will not have a significant adverse economic impact on business. 

No Mandate on Local Agencies or School Districts 

The Board has determined that the adoption of proposed Regulation 1685.5 does not 
impose a mandate on local agencies or school districts. 

Public Comments and Questions 

In her June 20,2011, letter, Gina Rodriquez expressed CalTax's recommendation that the 
Board reject proposed Regulation 1685.5. In her letter, Gina Rodriquez questioned 
whether the Board needed to adopt a regulation to implement, interpret, and make 
specific the use tax table provisions ofRTC section 6452.1 and whether the Board 
needed to include the 2011 use tax table in the regulation. She expressed concern that the 
Board's rule making timeline did not give CalTax adequate time to vet its concerns, and 
she expressed CalTax's opinion that the 2011 use tax table prescribed by proposed 
Regulation 1685.5, subdivision (d)(1), overstates a taxpayer's use tax liability. She also 
said that the 2011 use tax table prescribed by the proposed regulation is inaccurate 
because it estimates that a person with $1 of adjusted gross income may have a $7 use tax 
liability. 

In addition, Gina Rodriquez attached an April 25, 2011, letter from Robert Gutierrez, 
Research Analyst for CalTax, to Board Chairman Jerome Horton to her June 20, 2011, 
letter. In the April 25, 2011, letter, Robert Gutierrez expressed his desire that the Board 
conduct interested parties meetings to further discuss the methodology used to develop 
proposed Regulation 1685.5. He stated that he thought the Board should use different 
percentages to estimate the use tax liabilities for consumers in different income ranges, 
and he thought the Board should do more to take differing local use tax rates into account 
when estimating use tax liabilities. He also stated that he thought the statewide use tax 
rate may decline on July 1,2011, and that he thinks the 2011 use tax table prescribed by 
Regulation 1685.5 does not take this rate change into account. 

During the continued July 26, 2011, public hearing, Gina Rodriquez stated that CalTax 
now understands why the Board needs to adopt a regulation to implement, interpret, and 

2 




make specific the use tax table provisions ofRTC section 6452.1, but that CalTax still 
questions the need to prescribe the specific 2011 use tax table in a regulation. She 
expressed CalTax's opinions that the 2011 use tax table prescribed by Regulation 1685.5, 
subdivision (d)(1), should take into account the effect of Assembly Bill No. 28X (2011
2012 1st

• Ex. Sess.) (ABxl 28), that Regulation 1685.5 should estimate that lower income 
consumers owe a higher amount of use tax as a percentage of their adjusted gross income 
than higher income consumers because the sales and use tax is essentially a regressive 
tax, that the Board's use tax tables should have more adjusted gross income ranges, and 
that the Board's use tax tables should somehow allow consumers to use varying district 
use tax rates to determine their estimated use tax liabilities. She expressed some concern 
that the Board might impose a double tax if a taxpayer reports its estimated use tax using 
the Board's look-up table. She also asked how the Board would allocate reported 
estimated use tax among state, local, and district use taxes. 

Gene Johnson's June 13,2011, email asked why the Board's Initial Statement of Reasons 
says that the Board has determined that the adoption of proposed Regulation 1685.5 "will 
not have a significant adverse economic impact on business," but also states that the 
adoption of the proposed regulation "may affect small business." The email suggests that 
the Board simply adopt an estimated use tax percentage that consumers can multiply by 
their adjusted gross income to estimate their use tax liabilities, rather than a use tax table, 
and that the Board adopt a de minimis exemption from use tax for consumers with small 
use tax liabilities. The email asks whether the proposed regulation should specify who 
mayor may not use the Board's use tax tables to estimate their use tax liabilities. The 
email also asks whether the Board is precluded from assessing additional use tax when a 
consumer reports his or her estimated use tax liability and that amount is less than the 
consumer's actual use tax liability. 

Furthermore, the Board received inquiries from members of the general public, such as 
Candy Messer and Katherine Craig, via email and telephone, as to whether the Board was 
seeking to impose a new tax on Californians by adopting proposed Regulation 1685.5. 

Responses to Public Comments and Questions 

First, the Board does not have the authority to impose new taxes via a regulation and the 
adoption ofproposed Regulation 1685.5 will not impose any new taxes, as explained in 
the Initial Statement of Reasons. The Board is adopting proposed Regulation 1685.5 to 
prescribe the use tax table that eligible consumers may, but are not required, to use to 
estimate their calendar-year 2011 use taxes based upon their adjusted gross incomes, 
prescribe the manner in which the Board shall annually calculate the estimated amount of 
use tax due according to a person's adjusted gross income for calendar-year 2012 and 
subsequent years, and prescribe the format of the use tax tables the Board must make 
available to the FTB each year, as explained above and in the Initial Statement of 
Reasons. 
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Second, the Board did not have adequate time to conduct interested parties meetings 
before initiating the formal rulemaking process to adopt proposed Regulation 1685.5 
because: 

• 	 The use tax table provisions were added to RTC section 6452.1 on March 23, 
2011; 

• 	 The Board needed to adopt a 2011 use tax table and forward it to the FTB for 
inclusion in the instructions to the FTB's 2011 income tax returns by the July 30, 
2011, deadline specified in RTC section 6452.1; and 

• 	 The FTB needs to know that the 2011 use tax table adopted by the Board has been 
approved by OAL by September 1 and will be effective for use with 2011 income 
tax returns so that the FTB can include the 20 II use tax table in the instructions to 
its 2011 income tax returns, which will be sent out for publication and 
incorporation into return preparation software on September 1, 2011. 

However, the Board has already scheduled interested parties meetings to discuss whether 
the Board needs to amend Regulation 1685.5 before the July 30, 3012, deadline, in which 
it is required to estimate consumers' 2012 use tax liabilities based upon their adjusted 
gross incomes and prepare a 2012 use tax table for transmission to the FTB. 

Third, the Board does not believe that the 2011 use tax table overestimates consumers' 
use tax liabilities based upon their adjusted gross incomes. Proposed Regulation 1685.5 
prescribes a reasonable methodology for estimating consumers' use tax liabilities based 
upon their adjusted gross income ranges using a "use tax liability factor" determined by: 

1. 	 Multiplying the percentage of income spent on electronic and mail order purchases 
for the proceeding calendar year, as determined by the United States Census Bureau, 
by 0.37, which represents the estimated percentage of California consumers' total 
purchases of tangible personal property for use in California that are made from out
of-state retailers that are not registered with the Board to collect use tax from their 
customers; and 

2. 	 Multiplying the product by the average state, local, and district sales and use tax rate, 
and then rounding the result to the nearest thousandth of a percent. 

The Board believes that this methodology provides a reasonably accurate estimate of 
California consumers' use tax liabilities based upon the assumptions that California 
consumers spend an average percentage of their incomes on electronic and mail order 
purchases and that they also make an average percentage of their total purchases of 
tangible personal property for use in California from unregistered out-of-state retailers. 
The Board recognizes that a particular consumer's actual use tax liability may be higher 
or lower than the consumer's estimated use tax liability as determined using the 
methodology in the proposed regulation, however, that would be the case with any 
reasonable estimate. 

Fourth, the 2011 use tax table prescribed by subdivision (d)( 1 ) of proposed Regulation 
1685.5 uses a "use tax liability factor" that was generally computed in accordance with 
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the methodology prescribed in subdivision (b) of the regulation. However, the Board was 
aware that the statewide sales and use tax rate would decrease by 1 percent effective July 
1, 2011. As such, the Board used the average of the statewide sales and use tax rates 
effective before and after July 1, 2011, as the rate of the statewide sales and use taxes 
imposed under section 35 of article XIII ofthe California Constitution and the Sales and 
Use Tax Law (Rev. & Tax. Code, § 6001 et seq.), for the purpose of calculating the use 
tax liability factor for the 2011 use tax table, which will apply to use taxes incurred 
between January 1,2011, and December 31, 2011. Therefore, the 2011 use tax table 
prescribed by proposed Regulation 1685.5 does take the July 1,2011, rate change into 
account. And, it was necessary for the Board to incorporate the entire 2011 use tax table 
into the proposed regulation in order for that table to employ an average statewide use tax 
rate for calendar year 2011. 

Fifth, the Board understands that the rate of district taxes varies throughout the state. 
However, the Board's estimated use tax table is intended to make it more convenient for 
consumers to report their use taxes by allowing them to report estimated amounts 
determined by reference to their adjusted gross income ranges. It also eliminates the 
need for consumers to calculate their actual use tax liabilities by determining the total 
"sales price" of all the tangible personal property they purchased from unregistered out
of-state retailers for use in California, determining their cumulative state, local, and 
district use tax rates, and then multiplying their total sales prices by their cumulative use 
tax rates. Therefore, the Board decided to create one statewide use tax table for each year 
and to simplify its use tax table by incorporating a weighted average rate of district taxes 
into the "use tax liability factor" prescribed by proposed Regulation 1685.5. Otherwise, 
the Board would be required to adopt a separate use tax table for each cumulative state, 
local, and district use tax rate in effect in California. This would cause further 
inconvenience for consumers by requiring that they look-up their own cumulative use tax 
rates and estimate their use taxes using the use tax table that corresponds with their 
cumulative use tax rates. Reported estimated use tax will first be allocated to local and 
district taxes and the remainder will be allocated to state use tax. Local use taxes are 
imposed in accordance with the uniform rates specified in RTC sections 7203 and 
7203.1. 

Sixth, the Board understands that a person with no adjusted gross income can incur a $7 
use tax liability if the person makes sufficient purchases of tangible personal property for 
use in California from unregistered out-of-state retailers using income that is excluded 
from the calculation of the person's adjusted gross income, the person's savings, 
borrowed funds, and/or money received as a gift. For example, if a consumer with no 
adjusted gross income receives a $100 cash gift, that person could incur an actual $7.75 
use tax liability by making a single $100 purchase of tangible personal property for use in 
California from an unregistered out-of-state retailer, assuming a 7.75 percent cumulative 
state, local, and district use tax rate applies and that the use of the property is not exempt 
from use tax. 

Seventh, ABxl 28 was not signed into law until the middle of2011 and the Board has not 
documented any noticeable increase in the number of out-of-state retailers registered with 
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the Board to collect California use tax since the enactment of ABx 1 28, which is 
described in more detail below. Therefore, the Board does not believe that proposed 
Regulation 1685.5 needs to be amended to take into account the revenue the Legislature 
estimated that the Board would collect due to the enactment of ABx 1 28. However, the 
Board will continue to monitor the effect of ABx I 28 and may consider amending 
Regulation 1685.5 if it does have a relevant effect on the behavior ofout-of-state 
retailers. 

Eighth, the Board did not have enough time and data to determine whether the Board's 
use tax tables should estimate that lower income consumers owe a higher amount of use 
tax as a percentage of their adjusted gross income than higher income consumers or 
whether the Board needs to add more adjusted gross income ranges to its use tax tables. 
Therefore, Board staffhas already committed to specifically discussing whether the 
Board's use tax tables should estimate that lower income consumers owe a higher amount 
of use tax as a percentage of their adjusted gross income than higher income consumers 
and whether the Board needs to add more adjusted gross income ranges to its use tax 
tables during the interested parties meetings to discuss whether the Board needs to amend 
Regulation 1685.5 for the July 30, 2012, deadline. 

Ninth, the Board understands that there is a potential for double taxation when California 
consumers purchase tangible personal property for use in California from unregistered 
out-of-state retailers that the Board determines are engaged in business in this state. For 
example, assume that California consumer A purchases tangible personal property for use 
in California from unregistered out-of-state retailer B and then California consumer A 
reports and pays A's own use tax liability. However, the Board subsequently determines 
that unregistered out-of-state retailer B is engaged in business in California. Therefore, 
unregistered out-of-state retailer B was required to register with the Board, collect 
applicable use tax from its California customers, including California consumer A, and 
remit the use tax to the Board, and unregistered out-of-state retailer B is personally liable 
for California use taxes that B failed to collect pursuant to the Board's regulations. (CaL 
Code Regs., tit. 18, § 1684, subds. (a) and (e).) In such a case, it is potentially possible 
that the Board could bill unregistered out-of-state retailer B for the use tax it failed to 
collect from California consumer A, but which California consumer A already reported 
and paid. However, the Board will not bill an unregistered out-of-state retailer, such as B 
in the above example, when the Board knows that the use tax has already been reported 
and paid by a consumer, such as California consumer A in the above example. The fact 
that a consumer may report his or her estimated use tax liability to the Board, instead of 
reporting the consumer's actual use tax liability, does not increase the likelihood of 
double taxation. 

Tenth, RTC section 6452.1 requires the Board to transmit a look up table to the FTB that 
consumers can use to estimate their use tax liabilities based upon their adjusted gross 
incomes. The Board does not see how this statutory requirement can be satisfied by 
simply adopting an estimated use tax percentage that consumers can multiply by their 
adjusted gross incomes to estimate their use tax liabilities, rather than a use tax table. 
Further, it is more convenient for consumers to use a use tax table that prescribes the 
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estimated use tax liabilities for consumers in most adjusted gross income ranges, rather 
than a table that requires all consumers to make additional calculations to estimate their 
use tax liabilities. 

Eleventh, the Sales and Use Tax Law does not provide a de minimis exemption from 
sales and use tax. Therefore, the Board does not believe that it has authority to adopt 
such an exemption through a regulation. 

Twelfth, RTC section 6452.1 specifies the types of consumers who may use the Board's 
use tax tables to estimate their use tax liabilities. Therefore, proposed Regulation 1685.5 
does not need to incorporate the same infonnation. 

Thirteenth, eligible consumers may report their use tax liabilities on their income tax 
returns, but they are not required to report their use taxes on their income tax returns and 
they always have the option to report and pay their actual use tax liabilities directly to the 
Board. Furthennore, eligible consumers that choose to report their use taxes on their 
income tax returns are not required to use the Board's use tax tables to estimate their use 
tax liabilities and then report their estimated use taxes on their income tax returns; they 
still have the option to calculate their actual use tax liabilities and report their actual use 
taxes on their income tax returns. However, if an eligible consumer elects to satisfy his 
or her use tax reporting obligation by reporting his or her estimated use tax liability based 
upon the consumer's adjusted gross income, for one or more single nonbusiness 
purchases of individual items of tangible personal property each with a sales price of less 
than one thousand dollars ($1000), as detennined from a use tax table prescribe by the 
Board, instead ofcalculating and reporting the consumer's actual unpaid use tax liability, 
then the Board is precluded from assessing additional tax on such nonbusiness purchases 
per RTC section 6452.1, subdivision (g). 

Fourteenth, OAL staff has requested that all of the Board's Initial Statements of Reasons 
state that "the proposed regulation may affect small business." Board staff is not aware 
of any legal authority requiring the statement, but the Board includes the statement as a 
courtesy to OAL staff. The statement does not indicate that the Board believes that the 
proposed regulation "will" actually affect small business or have a significant adverse 
economic impact on business. 

Alternatives Considered 

The Board considered whether to begin the fonnal rulemaking process to adopt proposed 
Regulation 1685.5 on April 26, 2011, or, alternatively, whether to take no action at that 
time and seek additional input from interested parties. However, the Board decided to 
begin the fonnal rulemaking process to adopt the proposed regulation in order to comply 
with deadlines for including the Board's use tax table in the instructions to the FTB's 
2011 income tax returns, as explained in the Initial Statement of Reasons. 

Furthennore, on June 14,2011, language was added to the text ofABxl 28 to amend the 
definition ofa "retailer engaged in business in this state" in RTC section 6203. The 
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amendments to RTC section 6203 were intended to increase the number of out-of-state 
retailers that are "engaged in business in this state" and therefore required to register with 
the Board, collect California use tax from their California customers, and remit the use 
tax to the Board. 

Prior to the Board's June 21, 2011, public hearing, Senator George Runner (Ret.), Board 
Member for Board of Equalization District 2, asked Board staff to prepare an alternative 
use tax table for the 2011 use tax table proposed to be prescribed by subdivision (d)(1) of 
Regulation 1685.5. He also requested that the alternative use tax table be based upon the 
assumptions that: (1) Governor Brown would sign ABxl 28; and (2) the Board would 
collect, during the remaining portion of 20 11, all of the approximately $317 million of 
additional state, local, and district use tax (approximately $200 million General Fund) the 
Legislature estimated that the Board would collect during the 2011-2012 fiscal year (July 
1,2011, to June 30, 2012) due to the enactment of ABxl 28. Therefore, Board staff 
prepared the alternative use tax table and distributed it to the Board Members as part of a 
June 20,2011, memorandum from Robert Ingenito, Chiefofthe Board's Research and 
Statistics Section, for consideration at the June 21, 2011, public hearing. 

During the June 21, 2011, public hearing, the Board considered whether to: 

• 	 Adopt the original text ofproposed Regulation 1685.5 without any changes; 
• 	 Make changes to the original text of the proposed regulation to substitute Senator 

Runner's alternative use tax table for the use tax table originally proposed to be 
included in Regulation 1685.5, subdivision (d)( 1); or 

• 	 Make changes to the original text of the proposed regulation so that the regulation 
includes Senator Runner's alternative use tax table and the use tax table originally 
proposed to be included in Regulation 1685.5, subdivision (d)(I), and provides 
that the former will be effective if ABx 1 28 is enacted and the latter is effective if 
ABxl 28 is not enacted. 

However, on June 21, 2011, the Board could not be certain that Governor Brown would 
sign ABxl 28 or that the Board would realize the use tax revenue estimated to be 
collected as a result of its signing. Therefore, the Board voted to continue the public 
hearing during its July 26-27, 2011, meeting. 

Governor Brown signed ABxl 28 on June 28, 2011, and the bill amended RTC section 
6203 as explained above. However, the Board did not see a noticeable increase in the 
number of out-of-state retailers registered with the Board to collect California use tax 
after the enactment ofABxl 28. Furthermore, on July 18,2011, Attorney General 
Kamala D. Harris delivered the circulating title and summary to the Secretary of State for 
a proposed statewide referendum on ABxl 28. 

On July 26, 2011, the Board continued the public hearing regarding the adoption of 
proposed Regulation 1685.5. At the conclusion of the continued July 26, 2011, public 
hearing, the Board voted to adopt Regulation 1685.5, as originally proposed, because the 
Board did not see a noticeable increase in the number ofout-of-state retailers registered 
with the Board to collect California use tax after the enactment of ABxl 28. 
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No Federal Mandate 

The adoption of proposed Regulation 1685.5 was not mandated by federal statutes or 
regulations and there is no federal regulation that is identical to proposed Regulation 
1685.5. 
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Updated Informative Digest for 

Adoption of California Code of Regulations, 

Title 18, Section 1685.5, 

Calculation ofEstimated Use Tax - Use Tax Table 

Out-of-state retailers that are "engaged in business in this state," as defined by Revenue 
and Taxation Code (RTC) section 6203, are required to register with the State Board of 
Equalization (Board), collect California use tax from their California customers when 
they purchase tangible personal property from the retailers for use in California, and then 
report and pay the use tax to the Board. (CaL Code Regs., tit 18, § 1684, subd. (a).) 
However, if California consumers purchase tangible personal property for use in 
California from out-of-state retailers that are not registered with the Board to collect 
California use tax, then the California consumers must report and pay their own use 
taxes. (CaL Code Regs., tit 18, § 1685, subd. (a).) 

The Informative Digest included in the Notice of Proposed Regulatory Action explains 
that: 

RTC section 6452.1, as enacted by Statutes 2010, chapter 721, section 2, 
permits taxpayers to make an irrevocable election to report "qualified use 
tax" on an "acceptable [income] tax return" filed with the Franchise Tax 
Board (FTB) in order to make it more convenient for taxpayers to comply 
with their use tax obligations. RTC section 6452.1, subdivision (d)(2), as 
enacted by Statutes 2010, chapter 721 defined the term "qualified use tax" 
to mean a taxpayer's actual unpaid use tax liability after applying the state 
use taxes imposed under the Sales and Use Tax Law (RTC § 6001 et seq.) 
and section 35 of article XIII of the California Constitution, and the local 
and district use taxes imposed in conformity with the Bradley-Bums 
Uniform Local Sales and Use Tax Law (RTC § 7200 et seq.) or in 
accordance with the Transactions and Use Tax Law (RTC § 7251 et seq.) 
to the taxpayer's purchases of tangible personal property subject to use 
tax. 

The Informative Digest included in the Notice of Proposed Regulatory Action further 
explains that: 

SB 86 was enacted on March 23,2011. It amended RTC section 6452.1 to 
make it more convenient for taxpayers to comply with their use tax 
obligations by giving taxpayers the option to report their "estimated use 
tax liabilities," based upon their adjusted gross income for income tax 
purposes, for one or more single nonbusiness purchases of individual 
items of tangible personal property each with a sales price ofless than one 
thousand dollars ($1000), as determined from a use tax table, instead of 
calculating and reporting their actual unpaid use tax liabilities (as 
described above). In addition, RTC section 6452.1, subdivision 
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(d)(2)(A)(i)(II), as amended by SB 86, provides that "the Board shall 
annually calculate the estimated amount of use tax due according to a 
person's adjusted gross income and by July 30 of each calendar year make 
available to [the] Franchise Tax Board such amounts in the form ofa use 
tax table" for inclusion in the instructions to the FTB's returns and use by 
eligible taxpayers. 

The Informative Digest included in the Notice of Proposed Regulatory Action also 
explains that: 

• 	 On April 26, 2011, the Board proposed to adopt California Code of Regulations, 
title 18, section (Regulation) 1685.5, Calculation ofEstimated Use Tax - U<;e Tax 
Table, "to prescribe the use tax table that taxpayers may use to estimate their 
calendar-year 2011 use taxes based upon their adjusted gross income, prescribe 
the manner in which the Board shall annually calculate the estimated amount of 
use tax due according to a person's adjusted gross income for calendar-year 2012 
and subsequent years, and prescribe the format of the use tax tables the Board 
must make available to the FTB each year"; 

• 	 "The objectives of the proposed regulation are to fulfill the Board's duty to 
estimate the amount of use tax due according to a person's adjusted gross income 
and make the estimate available to the FTB in the form of a use tax table for 
calendar-year 2011 and to clearly prescribe the manner in which the Board shall 
estimate the amount of use tax due according to a person's adjusted gross income 
and make the estimate available to the FTB in the form of a use tax table for 
calendar-year 2012 and subsequent years"; and 

• 	 "There are no comparable federal regulations or statutes to Regulation 1685.5." 

There have not been any changes to the applicable laws or the general effect of the 
adoption of proposed Regulation 1685.5 described in the Informative Digest included in 
the Notice of Proposed Regulatory Action. The following events occurred after the 
issuance of the Notice of Proposed Regulatory Action. 

On June 13,2011, the Board received written comments and questions regarding the 
adoption of proposed Regulation 1685.5 from Gene Johnson. 

On June 14,2011, language was added to the text of Assembly Bill No. 28X (2011-2012 
1st. Ex. Sess.) (ABxl 28) to amend the definition of a "retailer engaged in business in this 
state" in RTC section 6203. The amendments to RTC section 6203 were intended to 
increase the number of out-of-state retailers that are "engaged in business in this state" 
and therefore required to register with the Board, collect California use tax from their 
California customers, and remit the use tax to the Board. 

On June 20, 2011, the Board received written comments from Gina Rodriquez, Vice 
President of Tax Policy for the California Taxpayers Association (CalTax), regarding the 
adoption of proposed Regulation 1685.5. 
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On June 21,2011, the Board held a public hearing regarding the adoption of proposed 
Regulation 1685.5. Prior to the hearing, Senator George Runner (Ret.), Board Member 
for Board ofEqualization District 2, asked Board staff to prepare an alternative use tax 
table for the 2011 use tax table proposed to be prescribed by subdivision (d)(1) of 
Regulation 1685.5. He also requested that the alternative use tax table be based upon the 
assumptions that: (1) Governor Brown would sign ABx 1 28; and (2) the Board would 
collect, during the remaining portion of 2011, all of the approximately $317 million of 
additional state, local, and district use tax (approximately $200 million General Fund) the 
Legislature estimated that the Board would collect during the 2011-2012 fiscal year (July 
1,2011, to June 30, 2012) due to the enactment of ABxl 28. Therefore, Board staff 
prepared the alternative use tax table and distributed it to the Board Members as part of a 
June 20,2011, memorandum from Robert Ingenito, Chief of the Board's Research and 
Statistics Section, for consideration at the June 21, 2011, public hearing. 

During the June 21,2011, public hearing, the Board considered whether to: 

• 	 Adopt the original text of proposed Regulation 1685.5 without any changes; 
• 	 Make changes to the original text of the proposed regulation to substitute Senator 

Runner's alternative use tax table for the use tax table originally proposed to be 
included in Regulation 1685.5, subdivision (d)(1); or 

• 	 Make changes to the original text of the proposed regulation so that the regulation 
includes Senator Runner's alternative use tax table and the use tax table originally 
proposed to be included in Regulation 1685.5, subdivision (d)(I), and provides 
that the former will be effective if ABxl 28 is enacted and the latter is effective if 
ABx 1 28 is not enacted. 

However, on June 21, 2011, the Board could not be certain that Governor Brown would 
sign ABx1 28 or that the Board would realize the use tax revenue estimated to be 
collected as a result of its signing. Therefore, the Board voted to continue the public 
hearing during its July 26-27,2011, meeting. (No interested parties made oral comments 
to the Board during the June 21, 2011, public hearing.) 

Governor Brown signed ABxl 28 on June 28, 2011, and the bill amended RTC section 
6203 as explained above. However, the Board did not see an immediate increase in the 
number of out-of-state retailers registered with the Board to collect California use tax 
subsequent to the enactment of ABxl 28. Furthermore, on July 18,2011, Attorney 
General Kamala D. Harris delivered the circulating title and summary to the Secretary of 
State for a proposed statewide referendum on ABxl 28. 

On July 26,2011, the Board continued the public hearing regarding the adoption of 
proposed Regulation 1685.5. Gina Rodriquez appeared at the public hearing on behalf of 
CalTax and commented that, in CalTax's opinion, the 2011 use tax table proposed to be 
prescribed by Regulation 1685.5, subdivision (d)(l), over estimates consumers' use tax 
liabilities based upon their adjusted gross income and urged the Board to work with 
CalTax and other interested parties to further refine the calculations for the 2012 use tax 
table. (Gina Rodriquez'S oral comments are more fully summarized and responded to 
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below). Also, during the public hearing, Board staff explained the need for the Board to 
adopt proposed Regulation 1685.5 so that: (1) the Board could forward the 2011 use tax 
table prescribed by Regulation 1685.5, subdivision (d)(l), to the FTB by the July 30, 
2011, deadline specified in RTC section 6452.1; and (2) there would be some chance that 
the regulation would be reviewed and approved by the Office of Administrative Law 
(OAL) prior to the FTB's September 1 deadline to transmit the instructions for its 2011 
income tax returns to its publisher and the software developers. The September 1 
deadline ensures that the printed 2011 instructions and 2011 return preparation software 
is available at the end of 20 11 when taxpayers can begin preparing their 2011 income tax 
returns. 

At the conclusion of the continued July 26, 2011, public hearing, the Board voted to 
adopt Regulation 1685.5, as originally proposed, because the Board determined that its 
adoption is necessary to prescribe: 

• 	 The use tax table that taxpayers may use to estimate their calendar-year 201] use 
taxes based upon their adjusted gross incomes; 

• 	 The manner in which the Board shall annually calculate the estimated amount of use 
tax due according to a person's adjusted gross income for calendar-year 20]2 and 
subsequent years; and 

• 	 The format of the use tax tables the Board must make availab]e to the FTB by July 30 
each year. 

The Board considered Gene Johnson's and Gina Rodriquez's comments prior to the 
adoption of proposed Regulation 1685.5 and their comments are summarized and 
responded to below and in the Final Statement ofReasons. 

Public Comments and Questions 

In her June 20, 2011, letter, Gina Rodriquez expressed CalTax' s recommendation that the 
Board reject proposed Regulation 1685.5. In her letter, Gina Rodriquez questioned 
whether the Board needed to adopt a regulation to implement, interpret, and make 
specific the use tax table provisions ofRTC section 6452.1 and whether the Board 
needed to include the 2011 use tax table in the regulation. She expressed concern that the 
Board's rulemaking timeline did not give CalTax adequate time to vet its concerns, and 
she expressed CalTax's opinion that the 2011 use tax table prescribed by proposed 
Regulation 1685.5, subdivision (d)(l), overstates a taxpayer's use tax liability. She also 
said that the 2011 use tax table prescribed by the proposed regulation is inaccurate 
because it estimates that a person with $1 of adjusted gross income may have a $7 use tax 
liability. 

In addition, Gina Rodriquez attached an April 25,2011, letter from Robert Gutierrez, 
Research Analyst for CalTax, to Board Chairman Jerome Horton to her June 20, 2011, 
letter. In the Apri125, 2011, letter, Robert Gutierrez expressed his desire that the Board 
conduct interested parties meetings to further discuss the methodology used to develop 
proposed Regulation 1685.5. He stated that he thought the Board should use different 
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percentages to estimate the use tax liabilities for consumers in different income ranges, 
and he thought the Board should do more to take differing local use tax rates into account 
when estimating use tax liabilities. He also stated that he thought the statewide use tax 
rate may decline on July 1,2011, and that he thinks the 2011 use tax table prescribed by 
Regulation 1685.5 does not take this rate change into account. 

During the continued July 26, 2011, public hearing, Gina Rodriquez stated that CalTax 
now understands why the Board needs to adopt a regulation to implement, interpret, and 
make specific the use tax table provisions of RTC section 6452.1, but that CalTax still 
questions the need to prescribe the specific 2011 use tax table in a regulation. She 
expressed CalTax's opinions that the 2011 use tax table prescribed by Regulation 1685.5, 
subdivision (d)(I), should take into account the effect of ABxl 28, that Regulation 
1685.5 should estimate that lower income consumers owe a higher amount ofuse tax as a 
percentage of their adjusted gross income than higher income consumers because the 
sales and use tax is essentially a regressive tax, that the Board's use tax tables should 
have more adjusted gross income ranges, and that the Board's use tax tables should 
somehow allow consumers to use varying district use tax rates to determine their 
estimated use tax liabilities. She expressed some concern that the Board might impose a 
double tax if a taxpayer reports its estimated use tax using the Board's look-up table. She 
also asked how the Board would allocate reported estimated use tax among state, local, 
and district use taxes. 

Gene Johnson's June 13,2011, email asked why the Board's Initial Statement ofReasons 
says that the Board has determined that the adoption of proposed Regulation 1685.5 "will 
not have a significant adverse economic impact on business," but also states that the 
adoption of the proposed regulation "may affect small business." The email suggests that 
the Board simply adopt an estimated use tax percentage that consumers can multiply by 
their adjusted gross income to estimate their use tax liabilities, rather than a use tax table, 
and that the Board adopt a de minimis exemption from use tax for consumers with small 
use tax liabilities. The email asks whether the proposed regulation should specify who 
mayor may not use the Board's use tax tables to estimate their use tax liabilities. The 
email also asks whether the Board is precluded from assessing additional use tax when a 
consumer reports his or her estimated use tax liability and that amount is less than the 
consumer's actual use tax liability. 

Furthermore, the Board received inquiries from members of the general public, such as 
Candy Messer and Katherine Craig, via email and telephone, as to whether the Board was 
seeking to impose a new tax on Californians by adopting proposed Regulation 1685.5. 

Responses to Public Comments and Questions 

First, the Board does not have the authority to impose new taxes via a regulation and the 
adoption of proposed Regulation 1685.5 will not impose any new taxes, as explained in 
the Initial Statement of Reasons. The Board is adopting proposed Regulation 1685.5 to 
prescribe the use tax table that eligible consumers may, but are not required, to use to 
estimate their calendar-year 2011 use taxes based upon their adjusted gross incomes, 

5 




prescribe the manner in which the Board shall annually calculate the estimated amount of 
use tax due according to a person's adjusted gross income for calendar-year 2012 and 
subsequent years, and prescribe the format of the use tax tables the Board must make 
available to the FTB each year, as explained above and in the Notice of Proposed 
Regulatory Action. 

Second, the Board did not have adequate time to conduct interested parties meetings 
before initiating the formal rulemaking process to adopt proposed Regulation 1685.5 
because: 

• 	 The use tax table provisions were added to RTC section 6452.1 on March 23, 
2011; 

• 	 The Board needed to adopt a 2011 use tax table and forward it to the FTB for 
inclusion in the instructions to the FTB's 2011 income tax returns by the July 30, 
2011, deadline specified in RTC section 6452.1; and 

• 	 The FTB needs to know that the 2011 use tax table adopted by the Board has been 
approved by OAL by September 1 and will be effective for use with 2011 income 
tax returns so that the FTB can include the 2011 use tax table in the instructions to 
its 2011 income tax returns, which will be sent out for publication and 
incorporation into return preparation software on September 1,2011. 

However, the Board has already scheduled interested parties meetings to discuss whether 
the Board needs to amend Regulation 1685.5 before the July 30, 3012, deadline, in which 
it is required to estimate consumers' 2012 use tax liabilities based upon their adjusted 
gross incomes and prepare a 2012 use tax table for transmission to the FTB. 

Third, the Board does not believe that the 2011 use tax table overestimates consumers' 
use tax liabilities based upon their adjusted gross incomes. Proposed Regulation 1685.5 
prescribes a reasonable methodology for estimating consumers' use tax liabilities based 
upon their adjusted gross income ranges using a "use tax liability factor" determined by: 

1. 	 Multiplying the percentage of income spent on electronic and mail order purchases 
for the proceeding calendar year, as determined by the United States Census Bureau, 
by 0.37, which represents the estimated percentage of California consumers' total 
purchases of tangible personal property for use in California that are made from out
of-state retailers that are not registered with the Board to collect use tax from their 
customers; and 

2. 	 Multiplying the product by the average state, local, and district sales and use tax rate, 
and then rounding the result to the nearest thousandth of a percent. 

The Board believes that this methodology provides a reasonably accurate estimate of 
California consumers' use tax liabilities based upon the assumptions that California 
consumers spend an average percentage of their incomes on electronic and mail order 
purchases and that they also make an average percentage of their total purchases of 
tangible personal property for use in California from unregistered out-of-state retailers. 
The Board recognizes that a particular consumer's actual use tax liability may be higher 
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or lower than the consumer's estimated use tax liability as determined using the 
methodology in the proposed regulation, however, that would be the case with any 
reasonable estimate. 

Fourth, the 2011 use tax table prescribed by subdivision (d)(l) of proposed Regulation 
1685.5 uses a "use tax liability factor" that was generally computed in accordance with 
the methodology prescribed in subdivision (b) of the regulation. However, the Board was 
aware that the statewide sales and use tax rate would decrease by 1 percent effective July 
1, 2011. As such, the Board used the average of the statewide sales and use tax rates 
effective before and after July 1,2011, as the rate of the statewide sales and use taxes 
imposed under section 35 of article XIII of the California Constitution and the Sales and 
Use Tax Law (Rev. & Tax. Code, § 6001 et seq.), for the purpose ofcalculating the use 
tax liability factor for the 2011 use tax table, which will apply to use taxes incurred 
between January 1, 2011, and December 31, 2011. Therefore, the 2011 use tax table 
prescribed by proposed Regulation 1685.5 does take the July 1,2011, rate change into 
account. And, it was necessary for the Board to incorporate the entire 2011 use tax table 
into the proposed regulation in order for that table to employ an average statewide use tax 
rate for calendar year 2011. 

Fifth, the Board understands that the rate ofdistrict taxes varies throughout the state. 
However, the Board's estimated use tax table is intended to make it more convenient for 
consumers to report their use taxes by allowing them to report estimated amounts 
determined by reference to their adjusted gross income ranges. It also eliminates the 
need for consumers to calculate their actual use tax liabilities by determining the total 
"sales price" of all the tangible personal property they purchased from unregistered out
of-state retailers for use in California, determining their cumulative state, local, and 
district use tax rates, and then multiplying their total sales prices by their cumulative use 
tax rates. Therefore, the Board decided to create one statewide use tax table for each year 
and to simplify its use tax table by incorporating a weighted average rate ofdistrict taxes 
into the "use tax liability factor" prescribed by proposed Regulation 1685.5. Otherwise, 
the Board would be required to adopt a separate use tax table for each cumulative state, 
local, and district use tax rate in effect in California. This would cause further 
inconvenience for consumers by requiring that they look-up their own cumulative use tax 
rates and estimate their use taxes using the use tax table that corresponds with their 
cumulative use tax rates. Reported estimated use tax will first be allocated to local and 
district taxes and the remainder will be allocated to state use tax. Local use taxes are 
imposed in accordance with the uniform rates specified in RTC sections 7203 and 
7203.1. 

Sixth, the Board notes that a person with no adjusted gross income can incur a $7 use tax 
liability if the person makes sufficient purchases oftangible personal property for use in 
California from unregistered out-of-state retailers using income that is excluded from the 
calculation of the person's adjusted gross income, the person's savings, borrowed funds, 
and/or money received as a gift. For example, if a consumer with no adjusted gross 
income receives a $100 cash gift, that person could incur an actual $7.75 use tax liability 
by making a single $100 purchase of tangible personal property for use in California from 
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an unregistered out-of-state retailer, assuming a 7.75 percent cumulative state, local, and 
district use tax rate applies and that the use of the property is not exempt from use tax. 

Seventh, ABx I 28 was not signed into law until the middle of 20 11 and the Board has not 
documented any noticeable increase in the number ofout-of-state retailers registered with 
the Board to collect California use tax since the enactment of ABx 1 28. Therefore, the 
Board does not believe that proposed Regulation 1685.5 needs to be amended to take into 
account the revenue the Legislature estimated that the Board would collect due to the 
enactment of ABx I 28. However, the Board will continue to monitor the effect of ABx I 
28 and may consider amending Regulation 1685.5 ifit does have a relevant effect on the 
behavior ofout-of-state retailers. 

Eighth, the Board did not have enough time and data to determine whether the Board's 
use tax tables should estimate that lower income consumers owe a higher amount of use 
tax as a percentage of their adjusted gross income than higher income consumers or 
whether the Board needs to add more adjusted gross income ranges to its use tax tables. 
Therefore, Board staff has already committed to specifically discussing whether the 
Board's use tax tables should estimate that lower income consumers owe a higher amount 
of use tax as a percentage of their adjusted gross income than higher income consumers 
and whether the Board needs to add more adjusted gross income ranges to its use tax 
tables during the upcoming interested parties meetings to discuss whether the Board 
needs to amend Regulation 1685.5 for the July 30, 2012, deadline. 

Ninth, the Board understands that there is a potential for double taxation when California 
consumers purchase tangible personal property for use in California from unregistered 
out-of-state retailers that the Board determines are engaged in business in this state. For 
example, assume that California consumer A purchases tangible personal property for use 
in California from unregistered out -of-state retailer B and then California consumer A 
reports and pays A's own use tax liability. However, the Board subsequently determines 
that unregistered out-of-state retailer B is engaged in business in California. Therefore, 
unregistered out-of-state retailer B was required to register with the Board, collect 
applicable use tax from its California customers, including California consumer A, and 
remit the use tax to the Board, and unregistered out-of-state retailer B is personally liable 
for California use taxes that B failed to collect pursuant to the Board's regulations. (Cal. 
Code Regs., tit. 18, § 1684, subds. (a) and (e).) In such a case, it is potentially possible 
that the Board could bill unregistered out-of-state retailer B for the use tax it failed to 
collect from California consumer A, but which California consumer A already reported 
and paid. However, the Board will not bill an unregistered out-of-state retailer, such as B 
in the above example, when the Board knows that the use tax has already been reported 
and paid by a consumer, such as California consumer A in the above example. The fact 
that a consumer may report his or her estimated use tax liability to the Board, instead of 
reporting the consumer's actual use tax liability, does not increase the likelihood of 
double taxation. 

Tenth, RTC section 6452.1 requires the Board to transmit a look up table to the FTB that 
consumers can use to estimate their use tax liabilities based upon their adjusted gross 
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incomes. The Board does not see how this statutory requirement can be satisfied by 
simply adopting an estimated use tax percentage that consumers can multiply by their 
adjusted gross incomes to estimate their use tax liabilities, rather than a use tax table. 
Further, it is more convenient for consumers to use a use tax table that prescribes the 
estimated use tax liabilities for consumers in most adjusted gross income ranges, rather 
than a table that requires all consumers to make additional calculations to estimate their 
use tax liabilities. 

Eleventh, the Sales and Use Tax Law does not provide a de minimis exemption from 
sales and use tax. Therefore, the Board does not believe that it has authority to adopt 
such an exemption through a regulation. 

Twelfth, RTC section 6452.1 specifies the types of consumers who may use the Board's 
use tax tables to estimate their use tax liabilities. Therefore, proposed Regulation 1685.5 
does not need to incorporate the same information. 

Thirteenth, eligible consumers may report their use tax liabilities on their income tax 
returns, but they are not required to report their use taxes on their income tax returns and 
they always have the option to report and pay their actual use tax liabilities directly to the 
Board. Furthermore, eligible consumers that choose to report their use taxes on their 
income tax returns are not required to use the Board's use tax tables to estimate their use 
tax liabilities and then report their estimated use taxes on their income tax returns; they 
still have the option to calculate their actual use tax liabilities and report their actual use 
taxes on their income tax returns. However, if an eligible consumer elects to satisfy his 
or her use tax reporting obligation by reporting his or her estimated use tax liability based 
upon the consumer's adjusted gross income, for one or more single nonbusiness 
purchases of individual items of tangible personal property each with a sales price of less 
than one thousand dollars ($1000), as determined from a use tax table prescribe by the 
Board, instead of calculating and reporting the consumer's actual unpaid use tax liability, 
then the Board is precluded from assessing additional tax on such nonbusiness purchases 
per RTC section 6452.1, subdivision (g). 

Fourteenth, OAL staff has requested that all of the Board's Initial Statements of Reasons 
state that "the proposed regulation may affect small business." Board staff is not aware 
of any legal authority requiring the statement, but the Board includes the statement as a 
courtesy to OAL staff. The statement does not indicate that the Board believes that the 
proposed regulation "will" actually affect small business or have a significant adverse 
economic impact on business. 
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BOARD COMMITTEE MEETING MINUTES STATE OF CALIFORNIA 

BOARD OF EQUALIZATION 

-.atr. ~ BOARDOFEQUALIZATION 
:;.:; BUSINESS TAXES COMMITTEE MEETING MINUTES 

HONORABLE BETTY T. YEE, COMMITTEE CHAIR 

450 N STREET, SACRAMENTO 


MEETING DATE: APRIL 26, 2011, TIME: 10:00 A.M. 


ACTION ITEMS & STATUS REpORT ITEMS 

Agenda Item No: 1 

Title: Proposed amendments to Regulations 1807, Petitions for Reallocation of 
Local Tax, and 1828, Petitions for Distribution or Redistribution of 
Transactions and Use Tax 

Issue/Topic: 

Request approval and authorization to publish proposed amendments to Regulations 1807 and 
1828 to improve the processes for handling local and district tax petitions. 

Committee Discussion: 
Staff presented the proposed amendments to Regulations 1807 and 1828. Interested parties 
addressed the Board explaining the need for additional deadlines throughout the local and district 
tax appeal process. There were suggestions and discussion about the costing model in regard to 
how costs are allocated to jurisdictions, the quality of petitions filed, the process by which staff 
investigates petitions, what causes delays, and whether additional deadlines or staffing would 
resolve excessive delays. 

Committee Action: 
At the suggestion of Ms. Yee, the Committee directed staff to develop guidelines for explaining 
what is expected of the parties involved in the process. This guidance should include: what 
jurisdictions and consultants need to provide when the petition is submitted, how the Allocation 
Group and Appeals Division staff will investigate and process the petition, and what is expected 
of taxpayers when they are asked to provide information. 

These expectations will be discussed at the July 26,2011 Business Taxes Committee meeting. 
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Agenda Item No: 2 

Title: Proposed Regulation 1685.5, Calculation ofEstimated Use Tax - Use Tax 
Table 

Issue: 
Request approval and authorization to publish proposed Regulation 1685.5 to implement the new 
use tax table provisions of Revenue and Taxation Code section 6452.1. 

Committee Discussion: 

Staff presented the proposed Regulation 1685.5 and explained that due to time constraints in 
meeting the statutory deadline, an interested parties meeting was not held. Staff proposed to 
hold interested parties meetings for 2012 and subsequent years. 

Mr. Robert Gutierrez with the California Taxpayers Association, addressed the Committee 
expressing a number of policy concerns with the fact that an interested parties meeting was not 
held to discuss and deliberate the use tax table and the methodology used in the regulation. 

In response to Board Members' questions, staff addressed the need for a regulation and 
explained the calculation of the use tax factor. Senator Runner expressed concerns that the use 
tax table does not increase compliance with use tax reporting and stated that further taxpayer 
education is needed. 

Committee Action: 

Upon motion by Ms. Yee, seconded by Mr. Horton, the Committee approved and authorized for 
publication the proposed regulation. There is no operative date, and implementation will take 
place 30 days after approval by the Office of Administrative Law. A copy of the proposed 
Regulation 1685.5 is attached. The Committee further directed staff to hold interested parties 
meetings on a going forward basis. 

The vote was as follows: 

MEMBER Horton Steel Vee Runner Mandel 
VOTE Yes No Yes No Yes 
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lsi Betty T Vee 
Honorable Betty T. Vee, Committee Chair 

lsi Kristine Cazadd 
Kristine Cazadd, Interim Executive Director 

BOARD APPROVED 


at the _------"A::lo.JDLlJnl.L·)L...2"-7t.........2.J..jOu.ll.Ll__ Board Meetinl! 


lsI Diane Olson 
Diane Olson, Chief 


Board Proceedings Division 
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STATE OF CALIFORNIA 

BOARD OF EQUALIZATION 

BOARD OF EQUALIZATION 

BUSINESS TAXES COMMITTEE MEETING AGENDA 
HONORABLE BETTY YEE, COMMITTEE CHAIRWOMAN 

450 N STREET, SACRAMENTO - ROOM 121 
APRIL 26, 2011-10:00 A.M. 

1. 	 Proposed changes to Regulations 1807, Petitions for Reallocation of Local 
Tax, and 1828, Petitions for Distribution or Redistribution of Transactions 
and Use Tax 

Staff request for approval and authorization to publish proposed revisions 
to improve the local tax appeals process. 

2. 	 Proposed Regulation 1685.5, Calculation of Estimated Use Tax - Use Tax 
Table 

Staff request for approval to publish the proposed regulation to implement 
the new use tax table provisions of Revenue and Taxation Code section 
6452.1. 

04/26/11 




Proposed Regulation 1685.5 Exhibit 1 

Regulation 1685.5. Calculation of Estimated Use Tax - Use Tax Table 

Reference: Section 6452.1, Revenue and Taxation Code. 

(a) IN GENERAL 

The Board of Equalization (BOE) is required to annually calculate the estimated amount of 
use tax due according to a person's adjusted gross income (AGI) and make such amounts 
available to the Franchise Tax Board (FTB), by July 30 of each year, in the form of a use tax 
table for inclusion in the instructions to the FTB's returns. 

(b) DEFINITIONS AND DATA SOURCES 

(1) AGI RANGES. The use tax table shall be separated into eight (8) AGI ranges as 
follows: 

(A) AGI less than $20,000; 

(B) AGI of $20,000 to $39,999; 

(C) AGI of $40,000 to $59,999; 

(D) AGI of $60,000 to $79,999; 

(E) AGI of $80,000 to $99,999; 

(F) AGI of $100,000 to $149,999; 

(G) AGI of$150,000 to $199,999; 

(H) AGI more than $199,999. 

(2) USE TAX LIABILITY FACTOR OR USE TAX TABLE PERCENTAGE. For the 
2011 calendar year the use tax liability factor or use tax table percentage shall be 0.070 
percent (.0007). On May 1,2012, and each May 1 thereafter, the BOE shall calculate the use 
tax liability factor or use tax table percentage for the current calendar year by multiplying the 
percentage of income spent on electronic and mail order purchases for the proceeding 
calendar year by 0.37, multiplying the product by the average state, local, and district sales 
and use tax rate, and then rounding the result to the nearest thousandth of a percent. 

(3) TOTAL PERSONAL INCOME. Total personal income shall be determined by 
reference to the most current personal income data published by the United States Bureau of 
Economic Analysis. 

(4) TOTAL SPENDING AT ELECTRONIC SHOPPING AND MAIL ORDER HOUSES. 
Total spending at electronic shopping and mail order houses shall be determined by reference 
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Proposed Regulation 1685.5 Exhibit 1 

to the most current electronic shopping and mail order house spending data published by the 
United States Census Bureau. 

(5) PERCENTAGE OF INCOME SPENT ON ELECTRONIC AND MAIL ORDER 
PURCHASES. The percentage of income spent on electronic and mail order purchases during 
a calendar year shall be calculated by dividing the total spending at electronic shopping and 
mail order houses for that year by the total personal income for that year, multiplying the 
result by 100, and rounding the result to the nearest tenth of a percent. 

(6) AVERAGE STATE, LOCAL, AND DISTRICT SALES AND USE TAX RATE. The 
average state, local, and district sales and use tax rate for a calendar year shall be the total of: 

(A) The rates of the statewide sales and use taxes imposed under section 35 of article XIII 
of the California Constitution and the Sales and Use Tax Law (Rev. & Tax. Code, § 6001 et seq.) 
in effect on January 1 of that year; 

(B) The statewide rate of local tax imposed under the Bradley-Burns Uniform Local 
Sales and Use Tax Law (Rev. & Tax. Code, § 7200 et seq.) in effect on January 1 of that year; 
and 

(C) The weighted average rate of the district taxes imposed under the Transactions and 
Use Tax Law (Rev. & Tax Code, § 7251 et seq.) in efIect in the various jurisdictions throughout 
the state on January 1 of that year after taking into account the proportion of the total statewide 
taxable transactions (by dollar) reported for each jurisdiction during the fourth quarter of the 
calendar year that is two years prior to the calendar year for which the calculation is made. For 
example, the total reported taxable transactions (by dollar) for the fourth quarter of2010 shall be 
used to determine the weighted average rate of the district tax rates in effect on January 1,2012, 
to calculate the weighted average rate ofdistrict taxes for calendar year 2012. 

(c) CALCULATION OF THE ESTIMATED USE TAX LIABILITY 

(1) The estimated use tax liability for the AGI range described in subdivision (b)(l)(A) 
shall be determined by multiplying $10,000 by the use tax liability factor or use tax table 
percentage and then rounding the result to the nearest whole dollar. 

(2) The estimated use tax liability for the AGI ranges described in subdivision (b)(l)(B) 
through (G) shall be determined by multiplying the midpoint of each AGI range by the use tax 
liability factor or use tax table percentage and then rounding the result to the nearest whole 
dollar. 

(3) The estimated use tax liability for the AGI range described in subdivision (b)(l)(H) 
shall be determined by multiplying each range member's actual AGI by the use tax liability 
factor or use tax table percentage and then rounding the result to the nearest whole dollar. 
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Proposed Regulation 1685.5 Exhibit 1 

(d) USE TAX TABLE FORMAT 

(1) The use tax table for calendar year 2011 shall provide as follows: 

Adjusted Gross Income 
(AGI) Range Use Tax Liability 

Less Than $20,000 $7 

$20,000 to $39,999 $21 

$40,000 to $59,999 $35 

$60,000 to $79,999 $49 

$80,000 to $99,999 $63 

$100,000 to $149,999 $88 

$150,000 to $199,999 $123 
~re than $199,999 -Multiply AGI by 0.070% (.0007) 

(2) The use tax tables for calendar year 2012 and subsequent years shall utilize the same 
format as the use tax table for calendar year 2011. 
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Exhibit 3 

Bureau of Economic Analysis 
National Income and Product Accounts Table 

Table 2.1. Personal Income and Its Disposition 
[Billions of dollars] 

Today is: 4/12/2011 Last Revised on March 25. 2011 Next Release Date April 28. 2011 

~ 

Line 

1 <: 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 
: 

12 

I 

13 

114 

.15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2008 2009 I 

hrsonal inco~ 12,391.1 12,174.~ 
Compensation of employees, received 8,065.8 7,806.7 

Wage and salary disbursements 6,559.0 6,274.1 

Private industries 5,415.1 5,100.5 

Government 1,144.0 1,173.6 

Supplements to wages and salaries 1,506.8 1,532.6 

Employer contributions for 1,036.6 1,072.0 

employee pension and insurance funds 

Employer contributions for 470.1 460.6 
government social insurance 

Proprietors' income with inventory 1,102.0 1,011.9 
valuation and capital consumption adjustments 

Farm 50.8 30.5 

Nonfarm 1,051.2 981.5 

Rental income of persons with capital 222.0 274.0 
consumption. adjustment 

Personal income receipts on assets 2,109.3 1,919.7 

Personal interest income 1,314.7 t,222.3 

Personal dividend income 794.6 697.4 

Personal current transfer receipts 1,879.2 2,132.8 

Government social benefits to persons 1,842.6 2,096.8 

Old-age,slJrvivors, disability. 1,068.3 1,164.5 
and health insurance benefits 

Government unemployment insurance 50.7 128.6 
benefits 

Veterans benefits 45.6 52.3 

Family assistance 1 19.3 20.1 

Other 658.7 731.3 

Other current transfer receipts, from 36.7 36.0 
business (net) 

Less: Contributions for government 987.2 970.3 

2010 
12,546.7 

~1 
6.405.0 

5,217.9 

1,187.1 

1,586.1 

1,106.8 

479.2 

1,055.0 

44.9 

1,010.1 

300;9 

1,907.6 

1,194.9 

712.7 

2,296.4 

2,259.0 

1,213.9 

136.6 

61.4 

19.8 

827.4 

37.4 

1,004.4 

~ 
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social insurance, domestic 

25 Less: Personal current taxes 1,438.2 1,140.0 1,166.8 

26 Equals: Disposable personalincQme 10,952.9 11,034.9 11,379.9 

27 Less: Personal outlays 10,505.0 10,379.6 10,720.7 

28 Personal consumption expenditures 10,104.5 10,001.3 10,349.1 

29 Personal interest payments2 246.2 216.8 198.9 

30 Personal current transfer payments 154.3 161.4 172.7 

31 To government 89.7 95.0 100.8 

32 To the rest of the world (net) 64.6 66.5 71.9 

33 Equals: Personal saving 447.9 655.3 659.2 

34 Personal saving as a percentage of 
disposable personal income 

4.1 5.9 5.8 

Addenda: 
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: 

Bureau of Economic Analysis 
National Income and Product Accounts Table 

Table 2.1. Personal Income and Its Disposition 
[Billions of dollars] 

Today is: 4/12/2011 Last Revised on March 25, 2011 Next Release Date April 28, 2011 

Line 2008 2009 2010 

35 Personal income excluding current 
transfer receipts, billions of chained (2005) 
dollars 3 

9,638.5 9,191.1 
... 

9,224.81 

Disposable personal income: 

36 Total, billions of chained (2005) 

dollars3 
.. 

10.042.9 10,099,8 10,241.4 

Per capita: 

37 Current dollars 35,931 35,888 36,697 

38 Chained (2005) dollars 32,946 32,847 33,025 

39 Population (midperiod, thousands) 304,831 307,483 310,106 

Percent change from preceding period: 

40 Disposable personal income, current 
dollars 

5.1 0.7 3.1 

41 Disposable personal income, chained 
(2005) dollars 

1.7 0.6 1.4 

Page 3 of 3 
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ELECTRONIC COMMERCE AND MAIL ORDER SALES 


Summary 

Updated Estimates. Based on information released by the U.S. Census Bureau and other 
sources in 2010, we have updated our estimates of remote sales (electronic and traditional mail 
order sales) revenue losses from out-of-state vendors. We now estimate annual revenue losses 
of $1.145 billion in calendar year 2010 (to be remitted in fiscal year 2010-11). Of the total, $795 
million are owed by consumers and $350 million were unpaid by businesses. These revenues 
are spread among approximately 13.1 million households and 3.4 million businesses. Unpaid 
sales and use tax liabilities in 2010-11 average $61 per year for each California household and 
$102 per year for each California business. Revenue from these out-of-state electronic 
commerce and mail order purchases are a significant component of the sales and use tax gap. 
(As defined here, the tax gap is the difference between what taxpayers owe and what they 
voluntarily pay.) This paper documents our estimates of sales and use tax revenues associated 
with electronic commerce and mail order sales that are not voluntarily paid from fiscal years 
2008-09 through 2011-12. 

Comparisons to Previous Estimates. Our previous estimates of remote sales revenue losses 
were released about a year ago. The estimates presented in this paper reflect the following 
new developments: 

• 	 The U.S. Census Bureau revised historical e-commerce estimates of purchases for 
both businesses and consumers. Most of the revisions were upward for both 
consumers and businesses. 

• 	 The recession that began in December 2007 ended in June 2009. Available evidence 
indicates that e-commerce growth rates for consumers and businesses have increased 
since the recession ended. 

• 	 The Board of Equalization implemented the In-state Service Business Component of 
the Tax Gap program in July 2008. We reviewed our revenue estimates for this 
program in light of additional information that became available within the past year. 

• 	 Legislation was passed and signed into law in 2009 (ABx4 18, Statutes of 2009) that we 
expect to significantly improve compliance of use tax payments by businesses, starting 
in fiscal year 2009-10. We reviewed and updated our compliance assumptions and 
revenue estimates associated with this program in light of additional information that 
became available within the past year. 

• 	 SB 1009 (Statutes of 2003), required a line on the income tax form to encourage 
consumers to pay their use tax obligations. This legislation and Board of Equalization 
outreach efforts have contributed to more consumers paying their use tax obligations on 
their income tax forms in recent years. The SB 1009 provisions were scheduled to 
sunset on January 1, 2010. However, legislation enacted in October 2010 (SB 858, 
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Statutes of 2010) extends the requirement to apply to sales made in 2010 and 
subsequent years. 1 

Background, Methodology, and Assumptions 

(1) Background Sources and Data Assumptions 

The methodology used to derive these estimates is very similar to that which we used in our 
previous revenue estimates. There are two major markets for electronic commerce: business
to-consumer (B-to-C) and business-to-business (B-to-B). Each market has its own separate 
data sources and critical assumptions. We will assume all mail order sales are B-to-C. A more 
detailed description of our methodology and assumptions is found in our technical 
documentation. 2 

(2) Business-to-Consumer (B-to-C) 

Other than reflecting the developments discussed above, we made no major changes in our 
methodology used to estimate business-to-consumer (B-to-C) purchases .. 

fA) Data Sources. We define remote sales as all sales from retail sellers to households that 
are made electronically or by using traditional mail order sales channels. Our basic data source 
is the U.S. Census Bureau, as it was in previous estimates. The Census Bureau publishes 
sales estimates for North American Industrial Classification System (NAICS) Industry 4541 
("Electronic Shopping and Mail Order Houses," or ESMOH) monthly, annually and every five 
years in various reports. 3 This industry data is our basic data source, and it consists of retailers 
whose primary business (or a separate subsidiary) is mail order or electronic commerce sales. 
From another Census Bureau publication we add an estimate of e-commerce sales from 
companies that make a portion of their sales from websites, but have no separate website 
subsidiaries. 4 

(B) Taxable Portion of Remote B-to-C Sales. Data from the 2007 Economic Census for remote 
sales for NAICS Industry 4541 include detailed product categories and sales volumes of each. 
Based on this list of products, we estimate that about 30.5 percent of U.S. remote sales were 
exempt in 2007 under the California sales and use tax law. The vast majority of these exempt 
sales, 25.8 percent of the 30.5 percent, are prescription drugs. These percentages apply to all 
remote sales; there are no separate product data for electronic and mail order sales. We will 
assume that these national product category percentages of remote sales also apply to 

I SB 858 (Statutes of 2010) applies to purchases of tangible personal property made on or after 
January 1, 2010, in taxable years beginning on or after January 1, 2010. 

2 "2010 Electronic Commerce and Mail Order Sales Revenue Estimates - Technical Documentation," 
December 6, 2010. 

3 Every five years the U.S. Census Bureau takes a census of businesses. The most recent census year 
was 2007. 

4 2008 E-Commerce Multi-sector Report, U.S. Census Bureau, May 27,2010, web site: 
http://www.census.gov/eos/www/ebusiness614.htm. 

http://www.census.gov/eos/www/ebusiness614.htm
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California. This premise implies that 69.5 percent of remote sales are taxable to California 
purchasers. 

(C) Compliance and Nexus Percentage Assumptions. For revenue estimation purposes, we 
assume that all retailers registered with the Board of Equalization (firms with California nexus) 
are remitting the sales and use taxes they owe. We further assume that all use tax payments 
made by households were remitted on their income tax forms. 

Based on research done in 2004 and updated with more recent information from the 2007 
Economic Census of Retail Trade, we estimate that about 63 percent of remote sales to 
California households were made from retailers that have nexus in California. This estimate is 
based on company reports and employment and sales by employment size category.5 We also 
confirmed this estimate with data from the Internet Retailer Top 500 Guide. This percentage 
implies that 37 percent of revenues related to sales made by remote sellers to California 
households are not paid except for the amounts paid on income tax forms. 

(D) Estimate and Forecast Assumptions. The most detailed data available are for 2008, and 
some data are available for 2009. An estimate of remote sales to consumers (ESMOH, as 
discussed earlier) for 2010 was made based on data available for the first nine months of the 
year. ESMOH sales from January through September 2010 increased 15.6 percent compared 
to the same period of 2009. Forecasts for 2011 and 2012 growth were made assuming the 
growth rate of ESMOH for the three years preceding the recession (2005, 2006, and 2007). 
This average growth rate is 13.3 percent per year. 

Table 1 shows how these assumptions and data were combined to result in revenue estimates 
for each year. The data in the table are documented with line number references. We assume 
that all calendar year liabilities are all paid in the fiscal year ending July 1 of the following year. 
We first estimate what we call baseline revenues and then adjust them by subtracting use tax 
liabilities, most of which are paid by consumers on their income tax forms. 6 These use tax 
payments on income tax forms increased about 14 percent in 2009. We assumed that this 
growth rate would continue through 2011. 

5 Memo from Joe Fitz, Chief Economist, to Board Member Leonard, "Electronic Commerce," 
August 30, 2005. 

6 Line 14 of Table 1 includes some unknown amounts of use taxes paid by sole proprietors on their 
income tax forms. 
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Table 1 
Business to Consumer (B-to-C) Sales and Revenues 
(Millions of Dollars Unless Otherwise Noted) 

Calendar Years 

Actual Estimated Estimated Forecast Forecast 

Line 
No. 2008 2009 2010 2011 2012 
1 U.S. Sales Made by Electronic 

Shopping and Mail-Order 
Houses (ESMOH, NAICS 4541) 227,084 n.a. n.a. n.a. n.a. 

2 Other U.S. Retail E-commerce 
Sales (Excluding Cars) 1/ 9,357 n.a. n.a. n.a. n.a. 

3 Total Remote Sales (Line 1 + 
Line 2) 238,449 246,943 285,397 323,217 366,049 

4 Growth Rate 2.1% 3.6% 15.6% 13.3% 13.3% 
5 Taxable Percentage in 2007 69.5% 69.5% 69.5% 69.5% 69.5% 
6 Estimated Taxable U.S. 

Remote Sales (Line 3 x Line 5) 165,722 171,625 198,351 224,636 254,404 
7 California Share of U.S. 12% 12% 12% 12% 12% 
8 California-Taxable U.S. Remote 

Sales (Line 6 x Line 7) 19,887 20,595 23,802 26,956 30,528 
9 Noncompliance Rate 37% 37% 37% 37% 37% 

10 Revenue Loss Tax Base 
(Line 8 x Line 9) 7,404 7,668 8,862 10,036 11,366 • , 

11 Tax Rate (Average Annual Rate 
for Calendar Year) 8.00% 8.83% 9.10% 8.61% 8.11% 

12 Estimated Baseline Revenues 
(Line 10 x Line 11) $592 $677 $806 $864 $922 

Fiscal Years 
2008-09 2009-10 2010-11 2011-12 2012-13 

13 Estimated Baseline Revenues $592 $677 $806 $864 $922 
14 Estimated Use Taxes Paid $9 $10 $11 $13 $15 
15 Estimated Revenues Losses 

(Line 13 - Line 14) $583 $667 $795 $851 $907 
Notes: 

11 Line 2 adjusts online sales to include sales from companies without website subsidiaries. 
These are generally relatively small sellers. 
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(2) Business-to-Business (B-to-B) 

fA) Data Sources and Definitions 
For a variety of reasons the data available for estimating B-to-B revenues are less certain than 
that for B-to-C revenues. 7 We based our B-to-B revenue estimate on data from the Merchant 
Wholesale Trade Sales Survey published by the U.S. Census Bureau.s Unlike the B-to-C data, 
we are not aware of any Census Bureau estimates that include traditional mail order sales to 
businesses. We assume that B-to-B electronic commerce sales include traditional mail order 
sales from one business to another business. 

fB) California Adjustments 
Vehicle Sales Adjustments and Industry Exemptions. We excluded transportation equipment 
purchases from our estimates because most vehicles are registered with the Department of 
Motor Vehicles and sales and use tax compliance is generally very high as a result. Some 
industries have exemptions or partial exemptions that reduce their use tax liabilities. The 
industries with exemptions for which we made adjustments are insurance (which is exempt from 
the use tax) and agriculture, which is exempt from the state portion of sales and use taxes for 
equipment purchases. 

We adjusted for vehicle sales and these specific industry exemptions because we found data 
sources that in our judgment could reasonably estimate the exemptions. No data exists, to our 
knowledge, for online purchases for these adjustments. Therefore, we assumed that the overall 
purchase data relationships matched the online data relationships. Sources of data for these 
adjustments are the U.S. Census Bureau and the U.S. Bureau of Economic Analysis (BEA).9 

California Share of U.S. Sales. Unlike B-to-C sales, we excluded the California portion of sales 
explicitly. (In B-to-C sales. the California portion is subsumed in the portion of all U.S. retail 
companies selling online that are registered with the Board. For B-to-B sales we are unable to 
determine the percentqge of all companies that are registered with the Board.) Instead, we 
assume an estimate of the California share of all U.S. companies are registered with the Board. 
We use an estimate of 13 percent for the California share of U.S. B-to-B sales, which is slightly 
higher than our population share of the nation (12 percent) to re-nect the share ofCalifornia to 
U.S. gross domestic product. 

7 U.S. Census Bureau e-commerce data are collected in several separate surveys. These surveys use 
different measures of economic activity (shipments. sales and revenues). The Census Bureau notes that 
these measures "should be interpreted with caution:' There is potential for double counting of sales if the 
data are interpreted incorrectly. Furthermore, from a taxation perspective we do not know with certainty 
how much of the total B-to-B sales and use tax obligation has already been paid by businesses. For a 
more detailed discussion of these issues, see the Technical Documentation. The B-to-B estimates are 
subject to change to the extent that additional research may result in more accurate information. 

S 2008 E-Commerce Multi-sector Report, U.S. Census Bureau, May 27,2010, web site: 
http://www.census.gov/eos/www/ebusiness614.htm. 

9 Sources: 2010 Capital Spending Report: U.S. Capital Spending Patterns, 1999-2008, U.S. Census 
Bureau; Table 5.5.5 and "Industry Tables," U.S. Bureau of Economic Analysis. 

http://www.census.gov/eos/www/ebusiness614.htm


Exhibit 4 
Revenue Estimate Page 6 
(REV. 4198) 

(C) Exempt Sales. Sales data tabulated by the Census Bureau include all sales, both final sales 
and sales of intermediate goods used as inputs in the production process. We assume that 60 
percent of sales are exempt, either because the exemption is related to the kinds of final goods 
sold or because the sales are not of final goods, but are instead sales for resale or intermediate 
goods used in production. If 60 percent of sales are exempt, this implies that the remaining 
40 percent of sales are taxable under California law. 

(D) Compliance bv Businesses. These estimates reflect all taxable purchases made by 
businesses without addressing the issue of whether sales or use taxes have been paid. There 
are several channels through which sales and use taxes on purchases could be paid by 
businesses. Purchases are often made from companies that are registered with the state, and 
sales taxes would be paid at the time of purchase. Alternatively, use taxes could be paid by the 
purchasing firm or on income tax returns of individual proprietors. Overall compliance rates by 
businesses using any of these channels are unknown. 

Through one means or another we believe that sales and use taxes are paid on 90 percent of 
the California taxable B-to-B electronic commerce sales. Board data on tax returns processed 
under AB 4x 18 indicate a similar percentage. The Illinois Department of Revenue estimates 
that businesses pay 90 percent of their sales and use tax liabilities. 10 This compliance 
percentage also falls within a range reported by the U.S. General Accountability Office (GAO), 
which assumed a range of SO to 9S percent compliance rates for taxable B-to-B purchases 
excluding cars.11 We believe that California is likely to have far better compliance than most 
states because of both our size (which implies a greater percentage of business purchases from 
firms with nexus) and our long tradition of relatively strong tax administration. Ninety percent 
compliance implies that the remaining 10 percent of taxes due are not paid. 

(E) Estimate and Forecast Assumptions. The most recent B-to-B e-commerce data are 
available for 2008. Census Bureau and BEA data indicate that the vast majority of business 
spending for final consumption are for capital equipment items. We estimated B-to-B 
e-commerce for 2009 using the growth rates in capital equipment spending from the BEA. For 
the 2010 through 2012 period we used forecasts of capital equipment spending from the UCLA 
Anderson Forecast. 12 

Table 2 shows how these assumptions and data were combined to result in revenue estimates 
for each year. The data in the table are documented with line number references. We assume 
that all calendar year liabilities are all paid in the fiscal year ending July 1 of the following year. 
We first estimate what we call baseline revenues and then adjust them by subtracting estimates 
of use tax liabilities to be paid by businesses because of both the BOE Tax Gap program efforts 
and AB x4 18. Revenues from BOE Tax Gap Program efforts are estimated to be $70 million 
per year. The revenue estimates for AB x4 18 range from $S9 million in fiscal year 2010-11 to 

10 "A New Method for Estimating Illinois's E-Commerce Losses," Andy Chupick and Natalie Davila, Tax 
Analysts Special Report, February 16, 2009. 

11 Sales Taxes: Electronic Commerce Growth Presents Challenges; Revenue Losses Are Uncertain, U.S. 
General Accounting Office, June, 2000. Car sales are often excluded in such analyses because with 
vehicle registration requirements, tax compliance rates for car purchases are assumed to be close to 
1 00 percent. 

12 UCLA Anderson Forecast, September 2010 forecast. 
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$116 million in fiscal year 2012-13. These estimates have the effect of subtracting over one
third of baseline revenues from the estimates in fiscal year 2012-13. 

Table 2 
Business to Business (B-to-B) Sales and Revenues 
(Millions of Dollars Unless Otherwise Noted) 

Calendar Years 
Actual Estimated Estimated Forecast 

Line 
No. 2008 2009 2010 2011 2012 

1 Merchant Wholesale Trade Sales 
(MWTS) E-commerce 1,262,370 1,064,079 1,188,463 1,305,152 1,431,051 

2 Percent Change 0.9% -15.7% 11.7% 9.8% 9.6% 
California Adjustments: 

3 Transportation equipment 30,323 15,738 17,578 19,304 21,166 
4 Partial exemption for agricultural 

equipment 5,644 5,047 5,637 6,190 6,788 
5 Insurance equipment 2515 2,120 2,368 2,600 2,851 
6 U.S. E-commerce Adjusted for 

Industry Exemptions (Line 1 
Line 3 - Line 4 - Line 5) 1,223,888 1,041,174 1,162,880 1,277,058 1,400,247 

7 California share of U.S. Gross 
Domestic Product 13% 13% 13% 13% 13% 

8 Exclude Estimated Sales Made 
by CA Businesses (Line 6 x Line 
7) 159,105 135,353 151,174 166,018 182,032 

9 California-Adjusted U.S. Remote 
Sales (Line 6 - Line 8) 1,064,782 905,821 1,011,706 1,111,040 1,218,215 

10 Estimated Share of Taxable 
Sales 40% 40% 40% 40% 40% 

11 California-Taxable U.S. Remote 
Sales (Line 7 x Line 9 x Line 10) 55,369 47,103 52,609 57,774 63,347 

12 Baseline Noncompliance Rate 10% 10% 10% 10% 10% 
13 Revenue Loss Tax Base 

(Line 11 x Line 12) 5,537 4,710 5,261 5,777 6,335 
14 Tax Rate (Average Annual Rate 

for Calendar Year) 8.00% 8.83% 9.10% 8.61% 8.11% 
Fiscal Years 

2008-09 2009-10 2010-11 2011-12 2012-13 
15 Estimated CA-adjusted baseline 

revenues (Line 13 x Line 14) $443 $416 $479 $497 $514 
16 Revenue Adjustments: 
17 BOE Tax Gap Program 70 70 70 70 
18 Assembly Bill x4 18 29 59 81 86 
19 Estimated Revenues Losses 

(Line 15 - Line 17 - Line 18) $443 $317 $350 $346 $358 
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Revenue Summary 

California electronic commerce and mail order sales and use tax revenue estimates for fiscal 
years 2008-09 through 2011-12 are summarized in Table 3 below. 

Table 3 
Estimated Revenue Losses From Total Remote Sales (B-to-B and B-to-C) 
Millions of Dollars 

Fiscal Years 
2009-10 2010-11 2011-12 2012-13 • 

i Total Estimated State and Local 
Revenue Losses11 $983 $1,145 $1,197 $1,265 
State General Fund 
State Fiscal Recovery Fund 
Local Funds 

$641 
$28 

$315 

$755 
$31 

$359 

$765 
$35 

$397 

$780 
$39 

$446 

11 Total estimated state and local revenue losses are the sum of figures from Table 1. Line 15 

I and Table 2. Line 19. 

Qualifying Remarks 

These revenue estimates are based on overall projections of taxable sales without knowing 
whether or not sales or use taxes have already been paid. We then make assumptions about 
compliance to determine the revenue estimates. It is extremely difficult, if not impossible, to 
accurately determine the extent to which taxpayers are complying. 

We also note that the most cost efficient method of collecting sales and use tax is to have the 
seller collect the tax and remit it to the Board. The state's sales and use tax law is designed to 
collect the revenue in this manner. The electronic commerce transactions that these estimates 
address are from out-of-state sellers who are not registered with the Board because they are 
not "engaged in business" in California. Federal law precludes states from requiring businesses 
not engaged in business in their states to collect the use tax from the purchaser. Without the 
ability to require the seller to collect the use tax and remit it to the Board, collecting these use 
tax liabilities from the purchaser can become very difficult and expensive. 

In these electronic commerce transactions, since the seller is not registered with the Board, the 
purchaser has a use tax liability. Our estimates identify electronic commerce transactions as 
either business-to-business or business-to-consumer. For the most part neither the purchasing 
business nor the consumer may be aware of their use tax liability. 

According to the Economic Census there were 3,426,952 businesses in California in 2007. The 
total unpaid use tax from electronic commerce sales made to these businesses is estimated to 
be $350 million in fiscal year 2010-11. (This is 10 percent of total taxable 8-to-8 spending on 
which taxes are not being paid referenced on Line 13 in Table 2, aqjusted for Board of 
Equalization Tax Gap programs and AB 4x 18.) That means that the average use tax liability is 
about $102 per year. While some taxpayers may owe large amounts, others will have paid their 
liability in full or may not have use tax liabilities from remote purchases. Without the expensive 
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process of auditing a large number of these taxpayers, it would be difficult to know how much of 
this revenue we can expect to receive. 

For business-to-consumer electronic commerce sales, it would be even less cost effective to 
pursue individual purchasers. There are about 13.1 million households in California. The 
average liability for electronic commerce sales would be about $61 per household per year. 
(This is. 37 percent of total taxable B-to-C spending on which taxes are not being paid 
referenced on Line 15 in Table 1.) 

Preparation 

This revenue estimate was prepared by Joe Fitz, Research and Statistics Section. For 
additional information, please contact Mr. Fitz at (916) 323-3802. 

Current as of December 6,2010. 

cc: 	 Ms. Kristine Cazadd, Interim Executive Director 
Mr. Jeff McGuire 
Ms. Susanne Buehler 
Ms. Margaret S. Shedd 



State of California 	 Board 01 Equalization 

Memorandum 

To 	 Honorable Jerome E. Horton, Chainnan Date: April J5.2011 
Honorable Michelle Steel, Vice Chair 
Honorable Betty T. Yee, First District 
Senator George RUlmer, Second District 
Honorable John Chiang; State Controller 
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Sales and Use Tax Department (MI(, 4Jf
f 

~J l/ 

Subj,,~ct 	 Board Meeting, April 26, 201l 
13usincss Taxes Committee 
Request approval to publish proposed RebJUlation 16855, 
Calculation <:?fEstimated Tax - Use 1ax 711ble 

Board staff requests your approval and authorization to publish proposed Sales and Use Tax 
Regulation 1685.5, Calculation (~( E:stimaled Usc Tax Use Tax Table (Exhibit I). The 
proposed regulation prescribes the use tax table for calendar year 2011, which the Board is 
rt.'quired to f(ll"\vard to the Franchise Tax Board (FTB) by July 30, 20 II, and prescribes the 
methodology the Board will use to calculate the estimated amount of use tax due according 
to a person's adjusted gross income f<')r calendar year 2012 and subsequent years so that the 
Board can prcpare and forward usc tax tables to the FTB by July 30 of each of those year:;;, 

l. Background 

Section 6451.2 ofthe Revenue and Taxation Code (RTC), as amended by Senate Bill No. 86 
(Statutes 20 II, Chapter 14) approved by the Governor on March 24, 20 ll, gives eligible 
conSluncrs the option to satisfy their use tax obligations with regard to their nonbus1ness 
purchases of individual items of tangible personal property each with a sales price of less 
than one thousand doUnrs ($1,000) by reporting their estimated amount of use tax as 
calculated by the Board on their Calif()rnia income tax returns. Section 6451.2 also requires 
the BonrJ to annunlly calculate the estimated amount of use tax due according to a person's 
adjusted gross income and hy July 30 of each calendar year. beginning July 30, 2011, make 
availahle to the FrS such amounts in the torm of a usc tax table fbr inclusion in the 
instructIons to the FTB's income tax returns. 

Taxpayers wiB continue to have the option to satisfy their use tax obligations by ft'Porting the 
amount of use tax they owe after applying their ~\(,1ual use tax rates to their actual purchases 
subject to usc tax. Furthermore, funds received from the use tax Ime on the FTB returns will 
continue to be anocated according to the taxpayer's address as received by the FTB. Lo~ul 
taxes will be allocated t(.) the countywide pools and applicable district taxes will be allocated 
based on the countyv,ridc pools, with consideration given as to whether the taxpayer's aJdress 
is within a city that imposes a district tax. 
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II. Necdfor a Regulation 

Sales and USt~ Tax Law (Rc\, & (ode. § (lOCH el seq,) docs Hot prescrihe 
manner in which tht~ Board i!' to calculate tht' c=-timatcd amount of usc tax due m:cordmg hi it 

p!.ifson's adjuslCd h'fOSS income or how the usc tax estimates denved {hIm !'l.H:h cah.:ulalitHh 
arc to he t(mllatted into usc tux tahles. 'lllcref(Jrc, the Buard mU1-t pre~crlbe hO\~ the 
cstunatcd dmount of usc tax due according to a person's itdjuslcu glOss income shall hI: 
c:dcullued and how such estllnalcs are to be l()rmatlcd into lise tax tahles pursuant t.o section 

1,2. 

'fhe Cal i hH'flJa Adnllnistrative .Procedure Aci (wmmencing with section I 1340 orch:.tpter 
or part I (if divlSlDH :~ of title 2 of the O<I\crnmcnt Code) defines the lcnn "Regulation" in 

mean "ei'err rule. regulutum. order. or swndard ()(gcneral applicaUon Of the amendment. 
,upplemcnt. or rC\lsion of any rulc, regularinfl, order. or standard adopted by any slaw 
"",>nt', t(l unplemctlt H1tcrpret, or make specific the law enforced or administered by H. lJT (0 

itE> pwceflurc," (Gov. Code. § 11342,()OO, emphasis added,) The California 
Administf1uive Prnccdurc Act also procedural requirements tor the Board's 

of rcgulawms, Board bdit'H~S thai wh<:o the Board prescribes how the 
csl amount of usc tax due accordmg to a pe~()n 's adjustc.i1 gros!- im;(tmc shall he 
t:akulated and ho\\ the eslimate& shall he fomm:ued into use tax tables, the procedures 

rules of general application {or regulatmns}' \vhich must be adopted in 
\\lth tilt, Administratlve Procedure Act's fonoal rulemaking pmcc.'<iures 

Gi yen the statutory requirement that the Board pnJVldc the 201 I use tax table to 
July 30. 20 I L and given t.he 2011 Calinml1u Rc:gulatory Notice Register Publication 
Schedule set by the Oml.~e of Adrninistnltivc L~w (OAL). staffwill be requesting the Bnanrs 
authorization to publish proposed Regulation 1685.5 at the April 26~ 2011, meetmg. If the 
Board amhorizcs publication on April :~6. 201 L and Board slaff delivers the notice action 
f,lI' the pmpost.:d regulation to OAL by the close orbusiness tile same day, it will permit (JAL~ 
10 publish the notice of action un May 6, 2() 11. allow the Board to complete the 45 day notice 
and comment pcriud by June 20, 201 I. and allow the Board to hold a public hearing and 
adopt the· regulation during Its June 21 ~24. 2UI J, mt-eting. Furthermore. this timelinc wili 
al staff to suhmH the fL'qUlred final rulemaking documents l(\ OAL lor approval as soon 

commence the 30-'-,orking.-day perind OAL has to review and either approve 
the Bmmrs reguJatl0n. Unt()rtmmrdy. the March 23 amendment!' to section 645 L~ 

not allo~cd staff enough time to the proposed regulation 'A ith interested rartic~ 
matter for Board di~cusslon before the April :':6 nu..'(:ling iff the Busmess 

http:adjustc.i1


Honorable Board Members 	 April 15.2011 

The timeline is summarized as follows: 

I. 	 April 26, 2011 - Board authorizes publication and notice of action is delivered to 
OAL; 

2. May 6, 2011 Notice of Action published~ 


3, June 20, 2011 - 45 day commt:mt period completed; 

4. 	 June 21-24, 2011 - Board conducts a public hearing and adopts the proposed 

regulation~ and 
5. 	 Week of June • 2011 (or sooner if possible) - Stan' prepares final statt.'1uent of 

reasons and delivers final rulemaking tile to OAL to C{lmmenCe OAL's review 
period. 

III. Ilroposed Regulation l()8S.S (Methodology) 

Proposed Regulation 1685.5 prescribes the use tax table lor calendar year 201 L It also 
prescribes how the estimated amount of use tax due according to a person's adjusted gross 
income shaH be calculated and how 1he estimates shall be tonnatted into use tax tables In 
subsequt."l1t years. 

As prescribed In proposed Regulation 16855, a person's estimated usc tux liability is 
calculated by applying a usc tax liability factor to the specifit-d Adjusted Gross [ncome (AGI) 
for the person's AGI range. The calculations arc presented in a table that allows a taxpayer to 
find their AGI Within an t:stablisht'X( AGI range and read across to the right column to find 
theIr estimated use tax liability, The goal is to develop a simple table that is consistent with 
AGI ranges reported by the FTS with similar percentages of taxpayers in eaeh AGI range. 

The established eight AGI ranges arc based on data provided by FTB. The use tax liability 
factor is prescribed in the regulation, based on: 1) data regarding U.S. Spending at Electronic 
Shopping and Mail Order 1·louses obtained rrom the U.S. Dt:partment of Commerce Bureau 
of the Census (Ex.hibit 2); 2) U.S. personal income data obtained from U,s. Department of 
Commerce Bureau of Economic Analysis (Exhibit 3); J) the average percentage of CaJit()mia 
purchases from oUl-of:'state vendors without nexus based on the Board's revenue estimate, 
HElectronic Commerce and Mail Order Sales" (Exhibit 4, Page 3); and 4) the average state, 
local, and district sales and use tax rates. 
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IV. Conclusion 

B) July 30 of each y\;ar, the HOE Ii' reqUired to provide the FTB a table that a taxpayer may 
use tIl report an estimated amount of use tax due. Since seclion 6451.2 does not sped fy it 

f(mnula for estimating usc tax liabilities and does not spcdfy the f()mlat of the required table, 
B(lUrd staffrcquests th,: Board's authorization to publish tht pn\j)osed rt~gulatIOll to prescrihe 
tilt.: methodology that the Hoard shall usc ttl estimate the amount of usc tax due according to u 
person's udjusted gross inclime and fbmlat the estimates into usc lax tables, 

/ 	 . 
Ap,pro\<c<i: /' ),(,ii'''' t' (; ~,' #I /'. (_j:.1.,....,A....J~__..,..,...~._,..... • 

Kristine E. Caz(lw.Y 
intenm Executl"e Director 

JL1VJ:rw 

cc: 	Me Alan LoFaso (MIC 71) 
Ms, Regina E"ans 
~'k Scan Wal1entme (fvHC 78; 

Mr. Louis Barnett (fvtlC 77) 


Ms. Marcy Jo Mandel 

M~;, Kristme Cal.,tldd {M Ie 73.1 

ML Randy FerTis 




Proposed Regulation 1685.5 Exhibit 1 

Regulation 1685.5. Calculation ofEstimated Use Tax - Use Tax Table 

Reference: Section 6452.1, Revenue and Taxation Code. 

(a) IN GENERAL 

The Board of Equalization (BOE) is required to annually calculate the estimated amount of 
use tax due according to a person's adjusted gross income (AGI) and make such amounts 
available to the Franchise Tax Board (FTB), by July 30 of each year, in the form of a use tax 
table for inclusion in the instructions to the FTB's returns. 

(b) DEFINITIONS AND DATA SOURCES 

(l) AGI RANGES. The use tax table shall be separated into eight (8) AGI ranges as 
follows: 

(A) AGI less than $20,000; 

(B) AGI of $20,000 to $39,999; 

(C) AGI of $40,000 to $59,999; 

(D) AGI of $60,000 to $79,999; 

(E) AGI of $80,000 to $99,999; 

(F) AGI of $100,000 to $149,999; 

(G) AGI of$150,000 to $199,999; 

(H) AGI more than $199,999. 

(2) USE TAX LIABILITY FACTOR OR USE TAX TABLE PERCENTAGE. For the 
2011 calendar year the use tax liability factor or use tax table percentage shall be 0.070 
percent (.0007). On May I, 2012, and each May I thereafter, the BOE shall calculate the use 
tax liability factor or use tax table percentage for the current calendar year by multiplying the 
percentage of income spent on electronic and mail order purchases for the proceeding 
calendar year by 0.37, multiplying the product by the average state, local, and district sales 
and use tax rate, and then rounding the result to the nearest thousandth of a percent. 

(3) TOTAL PERSONAL INCOME. Total personal income shall be determined by 
reference to the most current personal income data published by the United States Bureau of 
Economic Analysis. 

(4) TOTAL SPENDING AT ELECTRONIC SHOPPING AND MAIL ORDER HOUSES. 
Total spending at electronic shopping and mail order houses shall be determined by reference 
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Proposed Regulation 1685.5 Exhibit 1 

to the most current electronic shopping and mail order house spending data published by the 
United States Census Bureau. 

(5) PERCENTAGE OF INCOME SPENT ON ELECTRONIC AND MAIL ORDER 
PURCHASES. The percentage of income spent on electronic and mail order purchases during 
a calendar year shall be calculated by dividing the total spending at electronic shopping and 
mail order houses for that year by the total personal income for that year, multiplying the 
result by 100, and rounding the result to the nearest tenth of a percent. 

(6) AVERAGE STATE, LOCAL, AND DISTRICT SALES AND USE TAX RATE. The 
average state, local, and district sales and use tax rate for a calendar year shall be the total of: 

(A) The rates ofthe statewide sales and use taxes imposed under section 35 of article XIII 
of the California Constitution and the Sales and Use Tax Law (Rev. & Tax. Code, § 6001 et seq.) 
in effect on January 1 of that year; 

(B) The statewide rate of local tax imposed under the Bradley-Burns Uniform Local 
Sales and Use Tax Law (Rev. & Tax. Code, § 7200 et seq.) in effect on January 1 of that year; 
and 

(C) The weighted average rate of the district taxes imposed under the Transactions and 
Use Tax Law (Rev. & Tax Code, § 7251 et seq.) in effect in the various jurisdictions throughout 
the state on January 1 of that year after taking into account the proportion of the total statewide 
taxable transactions (by dollar) reported for each jurisdiction during the fourth quarter of the 
calendar year that is two years prior to the calendar year for which the calculation is made. For 
example, the total reported taxable transactions (by dollar) for the fourth quarter of2010 shall be 
used to determine the weighted average rate of the district tax rates in effect on January 1, 2012, 
to calculate the weighted average rate of district taxes for calendar year 2012. 

(c) CALCULATION OF THE ESTIMATED USE TAX LIABILITY 

(1) The estimated use tax liability for the AGI range described in subdivision (b)(1 )(A) 
shall be determined by multiplying $10,000 by the use tax liability factor or use tax table 
percentage and then rounding the result to the nearest whole dollar. 

(2) The estimated use tax liability for the AGI ranges described in subdivision (b)(1)(B) 
through (G) shall be determined by multiplying the midpoint of each AGI range by the use tax 
liability factor or use tax table percentage and then rounding the result to the nearest whole 
dollar. 

(3) The estimated use tax liability for the AGI range described in subdivision (b)(1)(H) 
shall be determined by multiplying each range member's actual AGI by the use tax liability 
factor or use tax table percentage and then rounding the result to the nearest whole dollar. 

Page 2 of3 
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(d) USE TAX TABLE FORMAT 

(1) The use tax table for calendar year 2011 shall provide as follows: 

Adjusted Gross Income 
(AGI) Ran!e Use Tax Liability 

Less Than $20,000 $7 

$20,000 to $39,999 $21 

$40,000 to $59,999 $35 

$60,000 to $79,999 $49 

$80,000 to $99,999 $63 

$100,000 to $149,999 $88 

$150,000 to $199,999 $123 
More than $199,999 -Multiply AGI by 0.070% (.0007) 

(2) The use tax tables for calendar year 2012 and subsequent years shall utilize the same 
format as the use tax table for calendar year 2011. 

Page 3 of3 
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Exhibit 3 

Bureau of Economic Analysis 
National Income and Product Accounts Table 

Table 2.1. Personal Income and Its Disposition 
[Billions of dollars) 

Today is: 4/12/2011 Last Revised on March 25, 2011 Next Release Date April 28, 2011 

.",---......., 


Line 2008 2009 I 2010 
12,546.71 ( Personal incom:Y 12,391.1 12,174.9 

2 Compensation of employees, received 8,065.8 7,806.7 ~1 
3 Wage and salary disbursements 6,559.0 6,274.1 6,405.0 

4 Private industries 5,415.1 5,100.5 5,217.9 

5 Government 1,144.0 1,173.6 1,187.1 

6 Supplements to wages and salaries 1,506.8 1,532.6 1,586.1 

7 Employer contributions for 

employee pension and insurance funds 

1,036.6 1,072.0 1,106.8 

8 Employer contributions for 

government social insurance 

470.1 460.6 479.2 

9 Proprietors' income with inventory 

valuation and capital consumption adjustments 

1,102.0 1,011.9 1,055.0 

10 Farm 50.8 30.5 44.9 

11 Nonfarm 1,051.2 981.5 1,010.1 

12 Rental income of persons with capital 

consumption adjustment 

222.0 274.0 300.9 

13 Personal income receipts on assets 2,109.3 1,919.7 1,907.6 

14 Personal interest income 1,314.7 1,222.3 1,194.9 

15 Personal dividend income 794.6 697.4 712.7 

16 Personal current transfer receipts 1,879.2 2,132.8 2,296.4 

17 Government social benefits to persons 1,842.6 2,096.8 2,259.0 

18 Old-age, survivors, disability, 

and health insurance benefits 

1,068.3 1,164.5 1,213.9 

19 Government unemployment insurance 

benefits 

50.7 128.6 136.6 

20 Veterans benefits 45.6 52.3 61.4 

21 Family assistance 1 19.3 20.1 19.8 

22 Other 658.7 731.3 827.4 

23 Other current transfer receipts, from 

business (net) 

36.7 36.0 37.4 

24 Less: Contributions for government 987.2 970.3 1,004.4 

~ 
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social insurance, domestic 

25 Less: Personal current taxes 1,438.2 1,140.0 1,166.8 

26 Equals: Disposable personal income 10,952.9 11,034.9 11,379.9 

27 Less: Personal outlays 10,505.0 10,379.6 10,720.71 

28 Personal consumption expenditures 10,104.5 10,001.3 10,349.1 

29 Personal interest payments2 246.2 216.8 198.9 

30 Personal current transfer payments 154.3 161.4 172.7 

31 To government 89.7 95.0 100.8 

32 To the rest of the world (net) 64.6 66.5 71.9 

33 Equals: Personal saving 447.9 655.3 659.2 

34 Personal saving as a percentage of 
disposable personal income 

4.1 5.9 5.8 

Addenda: 
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Bureau of Economic Analysis 
National Income and Product Accounts Table 

Table 2.1. Personal Income and Its Disposition 
[Billions of dollars1 

Today is: 4/12/2011 Last Revised on March 25. 2011 Next Release Date April 28. 2011 

Line 2008 2009 

35 Personal Income excluding current 9,638.5 9,191.1 9,224.8 
transfer receipts, billions of chained (2005) 
dollars 3 

Disposable personal income: 

36 10,042.910,099.810.241.4 
dollars3 

Per capita: 

37 

38 

Tota'. billions of chained (2005) 

5.1 0.7 3.140 Disposable personal income, current 
dollars 

41 Disposable personal income, chained 1.7 0.6 1. 
(2005) dollars 

Current dollars 35.931 35.888 36,697 

Chained (2005) _do_'_'a_rs_________-t-_32...,;,_94_6+-_32..;..8_4_7+-3_3..;,.,O_2-15 

d, thousands) 304,831 307,483 310,106 

Percent change from preceding period: 

Page 3 of 3 



REVENUE ESTIMATE 
(REV. 4/98) 

Exhibit 4 
Page 1 

STATE OF CALIFORNIA 

BOARD OF EQUALIZATION 

BOARD OF EQUALIZATION 

REVENUE ESTIMATE 

ELECTRONIC COMMERCE AND MAIL ORDER SALES 


Summary 

Updated Estimates. Based on information released by the U.S. Census Bureau and other 
sources in 2010, we have updated our estimates of remote sales (electronic and traditional mail 
order sales) revenue losses from out-of-state vendors. We now estimate annual revenue losses 
of $1.145 billion in calendar year 2010 (to be remitted in fiscal year 2010-11). Of the total, $795 
million are owed by consumers and $350 million were unpaid by businesses. These revenues 
are spread among approximately 13.1 million households and 3.4 million businesses. Unpaid 
sales and use tax liabilities in 2010-11 average $61 per year for each California household and 
$102 per year for each California business. Revenue from these out-of-state electronic 
commerce and mail order purchases are a significant component of the sales and use tax gap. 
(As defined here, the tax gap is the difference between what taxpayers owe and what they 
voluntarily pay.) This paper documents our estimates of sales and use tax revenues associated 
with electronic commerce and mail order sales that are not voluntarily paid from fiscal years 
2008-09 through 2011-12. 

Comparisons to Previous Estimates. Our previous estimates of remote sales revenue losses 
were released about a year ago. The estimates presented in this paper reflect the following 
new developments: 

• 	 The U.S. Census Bureau revised historical e-commerce estimates of purchases for 
both businesses and consumers. Most of the revisions were upward for both 
consumers and businesses. 

• 	 The recession that began in December 2007 ended in June 2009. Available evidence 
indicates that e-commerce growth rates for consumers and businesses have increased 
since the recession ended. 

• 	 The Board of Equalization implemented the In-state Service Business Component of 
the Tax Gap program in July 2008. We reviewed our revenue estimates for this 
program in light of additional information that became available within the past year. 

• 	 Legislation was passed and signed into law in 2009 (ABx4 18, Statutes of 2009) that we 
expect to significantly improve compliance of use tax payments by businesses, starting 
in fiscal year 2009-10. We reviewed and updated our compliance assumptions and 
revenue estimates associated with this program in light of additional information that 
became available within the past year. 

• 	 SB 1009 (Statutes of 2003), required a line on the income tax form to encourage 
consumers to pay their use tax obligations. This legislation and Board of Equalization 
outreach efforts have contributed to more consumers paying their use tax obligations on 
their income tax forms in recent years. The SB 1009 provisions were scheduled to 
sunset on January 1, 2010. However, legislation enacted in October 2010 (S8 858, 
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Statutes of 2010) extends the requirement to apply to sales made in 2010 and 
subsequent years. 1 

Background, Methodology, and Assumptions 

(1) Background Sources and Data Assumptions 

The methodology used to derive these estimates is very similar to that which we used in our 
previous revenue estimates. There are two major markets for electronic commerce: business
to-consumer (B-to-C) and business-to-business (B-to-B). Each market has its own separate 
data sources and critical assumptions. We will assume all mail order sales are B-to-C. A more 
detailed description of our methodology and assumptions is found in our technical 
documentation. 2 

(2) Business-to-Consumer (B-to-C) 

Other than reflecting the developments discussed above, we made no major changes in our 
methodology used to estimate business-to-consumer (B-to-C) purchases. 

(A) Data Sources. We define remote sales as all sales from retail sellers to households that 
are made electronically or by using traditional mail order sales channels. Our basic data source 
is the U.S. Census Bureau, as it was in previous estimates. The Census Bureau publishes 
sales estimates for North American Industrial Classification System (I\JAICS) Industry 4541 
("Electronic Shopping and Mail Order Houses," or ESMOH) monthly, annually and every five 
years in various reports. 3 This industry data is our basic data source, and it consists of retailers 
whose primary business (or a separate subsidiary) is mail order or electronic commerce sales. 
From another Census Bureau publication we add an estimate of e-commerce sales from 
companies that make a portion of their sales from websites, but have no separate website 
subsidiaries. 4 

(B) Taxable Portion of Remote B-to-C Sales. Data from the 2007 Economic Census for remote 
sales for I\JAICS Industry 4541 include detailed product categories and sales volumes of each. 
Based on this list of products, we estimate that about 30.5 percent of U.S. remote sales were 
exempt in 2007 under the California sales and use tax law. The vast majority of these exempt 
sales, 25.8 percent of the 30.5 percent, are prescription drugs. These percentages apply to all 
remote sales; there are no separate product data for electronic and mail order sales. We will 
assume that these national product category percentages of remote sales also apply to 

I SB 858 (Statutes of 2010) applies to purchases of tangible personal property made on or after 
January 1, 2010, in taxable years beginning on or after January 1, 2010. 

2 "2010 Electronic Commerce and Mail Order Sales Revenue Estimates - Technical Documentation," 
December 6, 2010. 

3 Every five years the U.S. Census Bureau takes a census of businesses. The most recent census year 
was 2007. 

4 2008 E-Commerce Multi-sector Report, U.S. Census Bureau, May 27,2010, web site: 
http://www.census.gov/eos/www/ebusiness614.htm. 

http://www.census.gov/eos/www/ebusiness614.htm
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California. This premise implies that 69.5 percent of remote sales are taxable to California 
purchasers. 

(C) Compliance and Nexus Percentage Assumptions. For revenue estimation purposes, we 
assume that all retailers registered with the Board of Equalization (firms with California nexus) 
are remitting the sales and use taxes they owe. We further assume that all use tax payments 
made by households were remitted on their income tax forms. 

Based on research done in 2004 and updated with more recent information from the 2007 
Economic Census of Retail Trade, we estimate that about 63 percent of remote sales to 
California households were made from retailers that have nexus in California. This estimate is 
based on company reports and employment and sales by employment size category.5 We also 
confirmed this estimate with data from the Internet Retailer Top 500 Guide. This percentage 
implies that 37 percent of revenues related to sales made by remote sellers to California 
households are not paid except for the amounts paid on income tax forms. 

(D) Estimate and Forecast Assumptions. The most detailed data available are for 2008, and 
some data are available for 2009. An estimate of remote sales to consumers (ESMOH, as 
discussed earlier) for 2010 was made based on data available for the first nine months of the 
year. ESMOH sales from January through September 2010 increased 15.6 percent compared 
to the same period of 2009. Forecasts for 2011 and 2012 growth were made assuming the 
growth rate of ESMOH for the three years preceding the recession (2005, 2006, and 2007). 
This average growth rate is 13.3 percent per year. 

Table 1 shows how these assumptions and data were combined to result in revenue estimates 
for each year. The data in the table are documented with line number references. We assume 
that all calendar year liabilities are all paid in the fiscal year ending July 1 of the following year. 
We first estimate what we call baseline revenues and then adjust them by subtracting use tax 
liabilities, most of which are paid by consumers on their income tax forms. 6 These use tax 
payments on income tax forms increased about 14 percent in 2009. We assumed that this 
growth rate would continue through 2011. 

5 Memo from Joe Fitz, Chief Economist, to Board Member Leonard, "Electronic Commerce," 
August 30,2005. 

6 Line 14 of Table 1 includes some unknown amounts of use taxes paid by sole proprietors on their 
income tax forms. 
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Table 1 
Business to Consumer (B-to-C) Sales and Revenues 
(Millions of Dollars Unless Otherwise Noted) 

Calendar Years 

Actual Estimated Estimated Forecast Forecast 

Line 
No. 2008 2009 2010 2011 2012 

1 U.S. Sales Made by Electronic 
Shopping and Mail-Order 
Houses (ESMOH, NAICS 4541 ) 227,084 n.a. n.a. n.a. n.a. 

2 Other U.S. Retail E-commerce 
Sales (Excluding Cars) 1/ 9,357 n.a. n.a. n.a. n.a. 

3 Total Remote Sales (Line 1 + 
Line 2) 238,449 246,943 285,397 323,217 366,049 

4 Growth Rate 2.1% 3.6% 15.6% 13.3% 13.3% 
5 Taxable Percentage in 2007 69.5% 69.5% 69.5% 69.5% 69.5% 
6 Estimated Taxable U.S. 

Remote Sales (Line 3 x Line 5) 165,722 171,625 198,351 224,636 254,404 
7 California Share of U.S. 12% 12% 12% 12% 12% 
8 California-Taxable U.S. Remote 

Sales (Line 6 x Line 7) 19,887 20,595 23,802 26,956 30,528 
9 Noncompliance Rate 37% 37% 37% 37% 37% 
10 Revenue Loss Tax Base 

(Line 8 x Line 9) 7,404 7,668 8,862 10,036 11,366 
11 Tax Rate (Average Annual Rate 

for Calendar Year) 8.00% 8.83% 9.10% 8.61% 8.11% 
12 Estimated Baseline Revenues 

(Line 10 x Line 11) $592 $677 $806 $864 $922 

Fiscal Years 
2008-09 2009-10 2010-11 2011-12 2012-13 

13 Estimated Baseline Revenues $592 $677 $806 $864 $922 
14 Estimated Use Taxes Paid $9 $10 $11 $13 $15 
15 Estimated Revenues Losses 

(Line 13 - Line 14) $583 $667 $795 $851 $907 
Notes: 

1/ Line 2 adjusts online sales to include sales from companies without website subsidiaries. 
These are generally relatively small sellers. 
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(2) Business-to-Business (B-to-B) 

fA) Data Sources and Definitions 
For a variety of reasons the data available for estimating B-to-B revenues are less certain than 
that for B-to-C revenues. 7 We based our B-to-B revenue estimate on data from the Merchant 
Wholesale Trade Sales Survey published by the U.S. Census Bureau. S Unlike the B-to-C data, 
we are not aware of any Census Bureau estimates that include traditional mail order sales to 
businesses. We assume that B-to-B electronic commerce sales include traditional mail order 
sales from one business to another business. 

fB) California Adjustments 
Vehicle Sales Adjustments and Industry Exemptions. We excluded transportation equipment 
purchases from our estimates because most vehicles are registered with the Department of 
Motor Vehicles and sales and use tax compliance is generally very high as a result. Some 
industries have exemptions or partial exemptions that reduce their use tax liabilities. The 
industries with exemptions for which we made adjustments are insurance (which is exempt from 
the use tax) and agriculture, which is exempt from the state portion of sales and use taxes for 
equipment purchases. 

We adjusted for vehicle sales and these specific industry exemptions because we found data 
sources that in our judgment could reasonably estimate the exemptions. No data exists, to our 
knowledge, for online purchases for these adjustments. Therefore, we assumed that the overall 
purchase data relationships matched the online data relationships. Sources of data for these 
adjustments are the U.S. Census Bureau and the U.S. Bureau of Economic Analysis (BEA).9 

California Share of U.S. Sales. Unlike B-to-C sales, we excluded the California portion of sales 
explicitly. (In B-to-C sales, the California portion is subsumed in the portion of all U.S. retail 
companies selling online that are registered with the Board. For B-to-B sales we are unable to 
determine the percentage of all companies that are registered with the Board.) Instead, we 
assume an estimate of the California share of all U.S. companies are registered with the Board. 
We use an estimate of 13 percent for the California share of U.S. B-to-B sales, which is slightly 
higher than our population share of the nation (12 percent) to reflect the share of California to 
U.S. gross domestic product. 

U.S. Census Bureau e-commerce data are collected in several separate surveys. These surveys use 
different measures of economic activity (shipments, sales and revenues). The Census Bureau notes that 
these measures "should be interpreted with caution." There is potential for double counting of sales if the 
data are interpreted incorrectly. Furthermore, from a taxation perspective we do not know with certainty 
how much of the total B-to-B sales and use tax obligation has already been paid by businesses. For a 
more detailed discussion of these issues, see the Technical Documentation. The B-to-B estimates are 
subject to change to the extent that additional research may result in more accurate information. 

S 2008 E-Commerce Multi-sector Report, U.S. Census Bureau, May 27, 2010, web site: 
http://www.census.gov/eoslwww/ebusiness614.htm. 

9 Sources: 2010 Capital Spending Report: U.S. Capital Spending Patterns, 1999-2008, U.S. Census 
Bureau; Table 5.5.5 and "Industry Tables," U.S. Bureau of Economic Analysis. 

http://www.census.gov/eoslwww/ebusiness614.htm
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(C) Exempt Sales. Sales data tabulated by the Census Bureau include all sales, both final sales 
and sales of intermediate goods used as inputs in the production process. We assume that 60 
percent of sales are exempt, either because the exemption is related to the kinds of final goods 
sold or because the sales are not of final goods, but are instead sales for resale or intermediate 
goods used in production. If 60 percent of sales are exempt, this implies that the remaining 
40 percent of sales are taxable under California law. 

(D) Compliance by Businesses. These estimates reflect all taxable purchases made by 
businesses without addressing the issue of whether sales or use taxes have been paid. There 
are several channels through which sales and use taxes on purchases could be paid by 
businesses. Purchases are often made from companies that are registered with the state, and 
sales taxes would be paid at the time of purchase. Alternatively, use taxes could be paid by the 
purchasing firm or on income tax returns of individual proprietors. Overall compliance rates by 
businesses using any of these channels are unknown. 

Through one means or another we believe that sales and use taxes are paid on 90 percent of 
the California taxable B-to-B electronic commerce sales. Board data on tax returns processed 
under AB 4x 18 indicate a similar percentage. The Illinois Department of Revenue estimates 
that businesses pay 90 percent of their sales and use tax liabilities. 10 This compliance 
percentage also falls within a range reported by the U.S. General Accountability Office (GAO), 
which assumed a range of 50 to 95 percent compliance rates for taxable B-to-B purchases 
excluding cars.11 We believe that California is likely to have far better compliance than most 
states because of both our size (which implies a greater percentage of business purchases from 
firms with nexus) and our long tradition of relatively strong tax administration. Ninety percent 
compliance implies that the remaining 10 percent of taxes due are not paid. 

(E) Estimate and Forecast Assumptions. The most recent B-to-B e-commerce data are 
available for 2008. Census Bureau and BEA data indicate that the vast majority of business 
spending for final consumption are for capital equipment items. We estimated B-to-B 
e-commerce for 2009 using the growth rates in capital equipment spending from the BEA. For 
the 2010 through 2012 period we used forecasts of capital equipment spending from the UCLA 
Anderson Forecast. 12 

Table 2 shows how these assumptions and data were combined to result in revenue estimates 
for each year. The data in the table are documented with line number references. We assume 
that all calendar year liabilities are all paid in the fiscal year ending July 1 of the following year. 
We first estimate what we call baseline revenues and then adjust them by subtracting estimates 
of use tax liabilities to be paid by businesses because of both the BOE Tax Gap program efforts 
and AB x4 18. Revenues from BOE Tax Gap Program efforts are estimated to be $70 million 
per year. The revenue estimates for AB x4 18 range from $59 million in fiscal year 2010-11 to 

10 "A New Method for Estimating Illinois's E-Commerce Losses," Andy Chupick and Natalie Davila, Tax 
Analysts Special Report, February 16, 2009. 

11 Sales Taxes: Electronic Commerce Growth Presents Challenges; Revenue Losses Are Uncertain, U.S. 
General Accounting Office, June, 2000. Car sales are often excluded in such analyses because with 
vehicle registration requirements, tax compliance rates for car purchases are assumed to be close to 
100 percent. 

12 UCLA Anderson Forecast, September 2010 forecast. 
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$116 million in fiscal year 2012-13. These estimates have the effect of subtracting over one
third of baseline revenues from the estimates in fiscal year 2012-13. 

Table 2 
Business to Business (B-to-B) Sales and Revenues 
Millions of Dollars Unless Otherwise Noted 

Calendar Years 
Actual Estimated Estimated Forecast 

Line 
No. 2008 2009 2010 2011 2012 

1 M h t Wh I lTd S I erc an oesae ra e aes 
(MWTS) E-commerce 1,262,370 1,064,079 1,188,463 1,305,152 1,431,051 

2 Percent Change 0.9% -15.7% 11.7% 9.8% 9.6% 
California Adjustments: 

3 Transportation equipment 30,323 15,738 17,578 19,304 21,166 
4 Partial exemption for agricultural 

equipment 5,644 5,047 5,637 6,190 6,788 
5 Insurance equipment 2,515 2,120 2,368 2,600 2,851 
6 U.S. E-commerce Adjusted for 

Industry Exemptions (Line 1 
Line 3 - Line 4 - Line 5) 1,223,888 1,041,174 1,162,880 1,277,058 1,400,247 

7 California share of U.S. Gross 
Domestic Product 13% 13% 13% 13% 13% 

8 Exclude Estimated Sales Made 
by CA Businesses (Line 6 x Line 
7) 159,105 135,353 151,174 166,018 182,032 

9 California-Adjusted U.S. Remote 
Sales (Line 6 - Line 8) 1,064,782 905,821 1,011,706 1,111,040 1,218,215 

10 Estimated Share of Taxable 
Sales 40% 40% 40% 40% 40% 

11 California-Taxable U.S. Remote 
Sales (Line 7 x Line 9 x Line 10) 55,369 47,103 52,609 57,774 63,347 

12 Baseline Noncompliance Rate 10% 10% 10% 10% 10% 
13 Revenue Loss Tax Base 

(Line 11 x Line 12) 5,537 4,710 5,261 5,777 6,335 
14 Tax Rate (Average Annual Rate 

for Calendar Year) 8.00% 8.83% 9.10% 8.61% 8.11% 
Fiscal Years 

2008-09 2009-10 2010-11 2011-12 2012-13 
15 Estimated CA-adjusted baseline 

revenues (Line 13 x Line 14) $443 $416 $479 $497 $514 
16 Revenue Adjustments: 
17 BOE Tax Gap Program 70 70 70 70 
18 Assembl Bill x4 18 29 59 81 86 

Estimated Revenues Losses 
L~e15-L~e17-L~e18 $443 $317 $350 $346 $358 
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Revenue Summary 

California electronic commerce and mail order sales and use tax revenue estimates for fiscal 
years 2008-09 through 2011-12 are summarized in Table 3 below. 

Table 3 
Estimated Revenue Losses From Total Remote Sales (B-to-B and B-to-C) 
(Millions of Dollars) 

Fiscal Years 
2009·10 2010-11 2011-12 2012·13 

Total Estimated State and Local 
Revenue Losses11 $983 $1,145 $1,197 $1,265 
State General Fund $641 $755 $765 $780 
State Fiscal Recovery Fund $28 $31 $35 $39 
Local Funds $315 $359 $397 $446 

11 Total estimated state and local revenue losses are the sum of figures from Table 1, Line 15 

and Table 2, Line 19. 

Qualifying Remarks 

These revenue estimates are based on overall projections of taxable sales without knowing 
whether or not sales or use taxes have already been paid. We then make assumptions about 
compliance to determine the revenue estimates. It is extremely difficult, if not impossible, to 
accurately determine the extent to which taxpayers are complying. 

We also note that the most cost efficient method of collecting sales and use tax is to have the 
seller collect the tax and remit it to the Board. The state's sales and use tax law is designed to 
collect the revenue in this manner. The electronic commerce transactions that these estimates 
address are from out-of-state sellers who are not registered with the Board because they are 
not "engaged in business" in California. Federal law precludes states from requiring businesses 
not engaged in business in their states to collect the use tax from the purchaser. Without the 
ability to require the seller to collect the use tax and remit it to the Board, collecting these use 
tax liabilities from the purchaser can become very difficult and expensive. 

In these electronic commerce transactions, since the seller is not registered with the Board, the 
purchaser has a use tax liability. Our estimates identify electronic commerce transactions as 
either business-to-business or business-to-consumer. For the most part neither the purchasing 
business nor the consumer may be aware of their use tax liability. 

According to the Economic Census there were 3,426,952 businesses in California in 2007. The 
total unpaid use tax from electronic commerce sales made to these businesses is estimated to 
be $350 million in fiscal year 2010-11. (This is 10 percent of total taxable B-to-B spending on 
which taxes are not being paid referenced on Line 13 in Table 2, adjusted for Board of 
Equalization Tax Gap programs and AB 4x 18.) That means that the average use tax liability is 
about $102 per year. While some taxpayers may owe large amounts, others will have paid their 
liability in full or may not have use tax liabilities from remote purchases. Without the expensive 
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process of auditing a large number of these taxpayers, it would be difficult to know how much of 
this revenue we can expect to receive. 

For business-to-consumer electronic commerce sales, it would be even less cost effective to 
pursue individual purchasers. There are about 13.1 million households in California. The 
average liability for electronic commerce sales would be about $61 per household per year. 
(This is 37 percent of total taxable B-to-C spending on which taxes are not being paid 
referenced on Line 15 in Table 1.) 

Preparation 

This revenue estimate was prepared by Joe Fitz, Research and Statistics Section. For 
additional information, please contact Mr. Fitz at (916) 323-3802. 

Current as of December 6,2010. 

cc: 	 Ms. Kristine Cazadd, Interim Executive Director 
Mr. Jeff McGuire 
Ms. Susanne Buehler 
Ms. Margaret S. Shedd 
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April 25, 2011 

The Honorable Jerome Horton. Chair 
California State Board of Equalization 
450 N Street, MIC 72 
Sacramento, CA 95814 

Subject: Proposed Regulation 1685.5, Calculation of Estimated Use Tax -Use Tax Table 

Dear Honorable Jerome Horton: 

The Califorma Taxpayers Association is a nonpartisan. nonprofit association that supports good 
tax policy. opposes unnecessary taxes and promotes government efficiency, CalTax urges the 
members of the Board of Equalization to postpone adoption of the proposed regulations for the 
use tax look-up tabl€!< 

To date, no mterested parties meetings have been held to discuss the use tax table. CafT ax 
believes that the interested parties meeting process is crucial to developing a fair and accurate 
table.. The table proposed in Regulation 1685.5 is neither accurate nor a fair representation of 
what a taxpayer's use tax liability would be under the law. listed below are CalTax's concerns: 

• 	 Use Tax Table Methodology Needs Further Review. The use tax table relies on 
several estimates that need further clarification to substantiate the accuracy of the 
table's calculation, For example, the regulation uses data that shows use tax liabilities 
have grown exponentially during the past several years, despite a global finanCial 
crisis and the crash of the housing market. 

• 	 Does the Use Tax Table Seek to Generate Revenue Beyond What is Owed? 
Another concern CalTax has is whether the BOE's design of the lookup table 
generate revenue beyond what is owed, As intended. the use tax table should purely 
be a tool for the Board to improve compliance. 

Of the nine other states currently utilize use tax lookup tables, three states have a set 
range for taxpayers to use when calculating their use tax liability., Basing the use tax 
table percentage on a range make the use tax liability computation more reasonable. 
and reffects differences in consumption patterns. 

• 	 Use Tax Table Does Not Account for Different Local Use Tax Rates. Local sales 
and use tax rates dIffer by city and county, and such differences should be reflected 
in a lookup table. The Board of Equalization could address use tax rate differences by 
creating a new publication. The BOE already publishes data in i.'.,.which 
lists the sales and use tax rates for all counties, cltles and special districts in 
California. 

CAl HOR."jA T,\\F·\)! k~) /\\':XX IAI li):0 


1i' S K Street. Sui\!; 11.SO· 5andmento. (;,4';;;1.1.1916) 441·{l490· WWWKil!tdlwfq 
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,. 	 Use Tax Table Does Not Reflect Prospective Changes in the Use Tax Rate. It is 
I.Jncertam whether the use tax rate will remain at 8.25 percent past June 30, Current!y, 
the Legislature is deliberating whether the rate should be extendEKt It is uncertain what 
will happen. T regulation assumes the rate will continue by using the January 1 use tax 
rate Tor the entire year. 

CalTax looks forward to working with the Board of Equalization members and the Board's 
staff as the use tax table Is Implemented" However, for {ne foregoing reasons. we respectfully 
request that the Board postpone enactment of the use tax lookup table and vet the regulation 
through the interested parties' process. 

Sincerely, 

I 
. "'. j 

Robert Gutierrez, Res~alyst 
California Taxpayers Association 

cc: 	 Honorable Michelle Steel. Vice Chair. California State Board of Equalization 
Honorable Betty T, Yee, California State Board of Equalization 
Honorable George Runner, California State Board of Equalization 
Honorable John Chiang, State Controller 
Jeff McGUlrre. Deputy Director of the Sales and Use Tax Department 



Pa 1 

FORE THE CALIFORNIA STATE BOARD OF EQUALIZATION 

450 N S 

SACRAMENTO, CALIFORNIA 

PORTER'S TRANSCRIPT 

APRIL 26, 2011 

BUSINESS S COMMITTEE 

Reported by: 	 Juli Price Jackson 

No. CSR 5214 

Electronically signed by Juli Jackson (001-065-206-4972) 	 62e3e343-0432-4a4b-a84f-69dbbdc6d418 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Page 2 

PRE SEN T 

r the Board Betty T. Yee 
of Equaliz ion: ir 

Jerome E. Horton 
Member 

Geo Runner 
Member 

Michelle Steel 
Member 

Mar Jo Mandel 
aring for John 

Chiang, St e 
Controller 
(per rnment 
Se ion 7.9) 

ane G. Olson 
Chief, 
Procee Division 

---000 -

ITEM 1 STAFF 

Susanne Buehler 
Sales and Use Tax 
Department 

Cary Huxoll 
Legal rtment 

Kevin Hanks 
Sales and Use Tax 
Department 

Lynn Whi ker 
Sales and Use Tax 

rtment 

Electronically signed by Juli Jackson (001-065-206-4972) 62e3e343-0432-4a4b-a84f-69dbbdc6d418 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Page 3 

ITEM 2 STAFF 

Susanne Buehler 
Sales and e Tax 
Department 

Kevin ks. 
Sales and Use Tax 
Department 

Steven Mercer 
Budget Section 

Bradley Heller 
Department 

e Fitz 
Research and Statistics 

--000-

Electronically signed by Juli Jackson (001-065-206-4972) 62e3e343-0432-4a4b-a84f-69dbbdc6d418 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Page 4 


SPEAKERS ITEM ONE 


--000--

NAME 


Johan Kl s 14 


Robin Sturdivant 15 


isty Bouma 18 


Eric Myers 20 


Bob j as 22 


SPEAKERS 	 ITEM TWO 

000--

Rob Gutierrez 	 88 


---000 

Electronically signed by Juli Jackson (001-065-206-4972) 	 62e3e343-0432-4a4b-a84f-69dbbdc6d418 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

5 

450 N Street 

Sacramento, California 

April 26, 2011 

---000--

HORTON: t us call the Boa of 

Equalization meeting to order. 

Ms. Olson, what is our first matter? 

. OLSON: Our first matter -- our first 

matter can you hear me? 

MS. MANDEL: Not really. 

MR. HORTON: Testing, 1, 2, 3. 

MS. OLSON: Thank you. 

Our first order of business today is the 

Business s Committee. 

Ms. Yee is the ir of that Commit e. 

Yee? 

MS. YEE: Thank you very much, . Olson. Good 

morn , Members. 

We have two i fore the Business Taxes 

Commit e s morning. first item is t proposed 

changes to gulations 1807 1828. 

We'll have the pa ies come forward. I know 

there are several speakers to ak on this ticular 

item. I'm ing to have you all, if you will, just take 

turns and respectful of se speaking after you. 

o y. Let me staff intro 

issue. 

morning. 
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MS. R: Good morning. I am Susanne 

1er with the Sales Use Tax Department. 

With me t yare Huxsoll from our Le 1 

Department and in Hanks and Lynn Whitaker from Sales 

and Use Tax. 

We have two agenda items for your consi ration 

this morning. Agenda item 1 includes one action item 

r vote and one informational l 

In the action item we ask that Board 

approve and autho ze for publication proposed 

amendments to Regulation 1807, Petitions r 

Reallocation of Local Tax, and 1828, Petitions for 

Distribution and Redistr ion of Transactions and Use 

Staff and interested ies have worked 

toge r and reached agre on several issues, some 

lving ure revisions to Board's procedural 

manuals some lving atory 

We prepared a Powe int ove ew of local 

tax appeals process, highlighting the regulatory 

changes, luding the alte ives be re you this 

mornl and the areas where staff and interest parties 

sagree. 

fore we into presentation, however, I 

want to address an informational item on the agenda 

rding holding local tax distributions in suspense 

while a suspected sallocation is investigated. 

During the interested parties process and in 

Electronically signed by Juli Jackson (001-065-206-4972) 62e3e343-0432-4a4b-a84f-69dbbdc6d418 
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written submission, the Companies commented that 

that procedures should be incl in the procedure 

manuals, explain when stributions can be held. 

Staff does not lieve it is necessa to 

develop rmal pro s for holding distributions or 

requesting that stributions be held. These cases are 

rare. And we believe staff must evaluate the cts and 

circumstances surrounding each case to determine if it 

is necessary to Id local tax distribut s. 

This issue does not involve regulatory 

amendment does require rd action. It is 

incl for in ional pu ses only. 

We speakers on agenda i 1 and we would 

be happy answer any questions you may have after the 

Powe int pres ation. 

I'm ing to turn it over to Lynn Whita r now 

r that sentation. 

MS. YEE: Okay. Please, good morning. 

MS. WHITAKER: morning. I'm Lynn Whitaker. 

I'm with Sales Use Tax Department. 

Since s is a complicated issue, we prepa 

an overview of the local tax petition process to explain 

the alternatives be re you. 

Alternat 1 are amendments sed by staff. 

se revisions have a ctive lication 

lude an explanation of the extension request process 

with rds to Local All ion Unit 

ices, a me ism allowing the itioner request 
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the Allocation Group issue its supplemental decision 

notificat on of potenti ly affected juris ctions 

beginning the Appeals vision level. 

ternative 2 are amendments sed by 

Mr. Klehs supported the HdL Companies. In 

addition to the extension request procedure and 

notification at the Appeals level, this alternative 

includes tional time 1 ts to issue cisions and 

schedule con rences and rings at the location, 

Appeals Board Member levels. 

ternative 3 are amendments propos by 

Munise ces. In addit to the extension st and 

notification at the Appe s level, these revisions 

include new processes at location level that 

include ci c time frames and meetings tween staff 

and the titioner, a limit on the acceptance of post 

Appeals con rence submissions and a new cess 

requiri Boa Members to rule on the admissibility of 

new information with the re st for 

hearing. 

Muniservices' recommendation includes 

Alternat s 3.1 and 3.2 because Muniservices ses 

two choices r making the revisions prospect 

tition process s when the location 

Group receives petition. information is 

verified and location issues its decision. 

re isn't a t 1 t r Allo ion to 

issue its cision, however, if the Allocation s not 
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issue a decision wi n six months, titioner may 

re st a decision location will issue one within 

90 of the request. 

Muniservices recommends a new ss. They 

propose that Allocation has 270 days to issue its 

de sion. At the end of this time if location has not 

iss a decision, location will meet confer with 

titioner within 30 days to discuss the scope and 

t line of further investigations. 

At any time after the meet and con r meeting, 

t titioner may ask location to issue its decision 

wi n 90 days. 

If no objection is received in response to 

Allocation's decision, t decision is inal. 

If an objection is received, location will 

consi r the objection, including any new information or 

presented, issue a suppl al decision. 

The current re ation doesn't have a defined 

t 1 t at this st and this is an area where staff 

agre with interest rties that revision was needed. 

S ff proposes that if location does not issue a 

s al decision wi in six mon , the Petitioner 

or noti ed jurisdiction may request 10 ion issue a 

cision and Allocation will issue one within 90 days 

a process similar to t with the first cision at the 

Allocation Group level. 

Mr. Klehs proposed t location has 

90 to issue their lemental cision. 

Electronically signed by Juli Jackson (001·065·206-4972) 62e3e343·0432-4a4b·a84f·69dbbdc6d418 
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Muniservices proposes t Allocation has 

90 to issue their supplemental decision. If no 

decision is issued, Allocation will meet and con r 

the Petitioner. At that t -- any time after the meet 

and confer meeting, the Petitioner may request 

Allocation to issue its suppl al decision within 

30 da 

If no objection is received to Allocation's 

supplemental decision, the cision is final. 

If an objection is rece location sends 

the file to the Appeals Division. 

r the file has s the Appeals 

Division, titioner, notified juris ction and the 

S es e Tax Department are notified at least 

45 the conference. 

One of the changes that was initially proposed 

by Mr. , but staff and the 0 r interested parties 

agreed to, is to expand noti cation of the Appeals 

conference to any jurisdiction t would be 

subs ially affected if the ition were granted. 

Currently this isn't done until a tition reaches the 

Board r level of appeal. 

with general sales use tax appeals, 

there is ly no time requi of when an 

Appeals con rence may be scheduled. Mr. Klehs and HdL 

propose t Notice of Con rence be sent within six 

months of the Appeals decision -- excuse me, Appeals 

Division rece ng the file. 

Electronically signed by Juli Jackson (001-065-206-4972) 62e3e343·0432-4a4b-a84f-69dbbdc6d418 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

11 

 After a file is trans r to the Appeals

Division, titioner or notifi jurisdiction may 

continue to scuss the issue with location staff. 

Based on that stigation, Allocation may issue a 

second supplemental decision. 

If that cision is issued there is no 

objection, sion is final. 

If re is an objection, t Appeals 

conference is s led. Mr. Klehs HdL propose 

establishing a 60 time limit to issue the second 

supplemental decision. And if an obje ion is filed, 

require that the Notice of the Appeals rence be 

sent within 90 

Next als conference is ld. If during 

the Appeals -- if ing the conference a participant 

asks to submit tional information, yare allowed 

up to 30 days to de additional written argument or 

documentary e And other ic s are 

allowed 15 days to respond. 

Staff and rested parties ree to simplify 

this by allowing 30 days for each. 

Munise ces proposes that t Appeals Division 

may not accept a or evidence these 30-day 

adlines, except upon agreement by all icipants. 

Within 90 days of the Appe s erence or 

final submiss of additional information, the Appeals 

Division will issue its Decision and commendation. 

The Chief Counsel may approve an additional 

Electronically signed by Juli Jackson (001-065-206-4972) 62e3e343-0432-4a4b-a84f-69dbbdc6d418 
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90 da to prepare t D & R upon re st by the Appeals 

Division. Mr. Klehs HdL recorrunend rtening this 

extension request to 30 days. 

The Petitioner and notified juri ctions may 

appeal a Decision and corrunendation or a Supplemental 

Decision and Recorrunendation by submitt a request for 

Board aring. 

A decision may also be appeal by submitting a 

request r reconside ion to the Appeals vision. 

And als Division may issue a Supplemental D & R 

In re se. 

Mr. Klehs and propose el nating the 

request r reconsideration and Supplement D & R 

processes. 

If there is no t ly request r a Board 

hearing or request for reconsideration, D & R or 

SD & R is final. 

If a request is received and tional factual 

information is sent wi Board hea request, 

Muniservices proposes a new ss requiring 

request lude justification of why that in rmation 

was not provided at the als conference that 

Board rs will rule on admissibility of that 

additional information no later that 75 da re the 

hearing is set. 

If a request for a Board hearing is received, 

the Notice of Hearing is sent at least 75 da before 

the heari 
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Mr. Klehs and HdL propose adding the 

requirement that a Hearing Notice be sent within 90 days 

of the request for hearing. 

There is one final issue to consider with 

regard to the proposed amendments, it has to do with 

making the application of the revisions prospective. 

During the preparation of the issue paper, 

staff realized that the operative date language in the 

regulation was specific to the 2008 revision and that we 

needed to clarify that any new amendments would be 

added -- would be applied prospectively. 

On April 4, we sent our proposed revisions to 

the interested parties that had submitted regulatory 

language for the issue paper. 

Mr. Klehs and HdL didn't submit any further 

revisions. And if the Board does approve Alternative 2, 

staff recommends revising Subdivisions 1807(g) and 

1828(f) to include language to make the revisions 

prospective and that can probably be done during the 

public hearing process. 

There was an additional subdivision -- excuse 

me, submission from Muniservices, although they agree 

the proposed revisions should apply prospectively, they 

had concerns with staff's language. 

Muniservices proposes two options for the Board 

to consider, Alternative 3.1, which would retire current 

Regulations 1807 and 1828 and adopt new Regulations 

1807.1 and 1828.1, which include their proposed 
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amendments prospective language. 

As an alternat ,Muniservices of rs 3.2, 

which would Regulations 1807 and 1828 provide 

that the amendments adopt by the Board on or about X 

date would no retroact effect. 

And concludes our PowerPo 

MS. YEE: Thank you very much, ss Whitaker. 

Questions at this point, Members, fore we 

hear the a rs? 

Okay. Why don't we turn to the lic comment? 

If you'll i roduce yourselves for the reco , you each 

have three es. 

---000--

JOHAN KLEHS 

City of rmore 

--000--

MR. My name excuse me, my name lS 

Johan Klehs. I represent City of L rmore. I've 

been working with HdL on is and they will ak from 

their own per ctive. 

We want to, first of all, thank the s ff for 

doing a very ligent job in ting together an 

excellent pres ation with appropriate s. 

Our rna argument is t the Regul ion 1807 

process has an ence of several key deadlines that we 

think should aced in process. 

Right now there are a host of applications that 

go back as r as 12 years. process whi allocates 
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sales tax monies to the appropriate local agencies 

should take, frankly, less time than a two-year 

legislative session. Having cases drag on for 12 years, 

seven years or, in the case of one that I was involved 

in, a fast track case taking three years, is simply too 

much time. 

The staff's position has been that in order to 

get the right answer that they need to have as much time 

as possible. 

Our position is that we would also like to get 

to the right decision, but we believe that if as much of 

the deadlines are placed in the process, certainly in 

the Allocation Group level, that we will get to the 

right decision in a faster period of time. And the 

sales tax monies will be allocated to the right local 

agency in the appropriate manner. 

And we'd be happy to comment on each of the 

various deadlines that we're recommending. 

Thank you. 

MS. YEE: Thank you, Mr. Klehs. 

Next speaker, please? 

---000-

ROBIN STURDIVANT 

The HdL Companies 

---000--

MS. STURDIVANT: Good morning, my name lS Robin 

Sturdivant and I'm with the HdL Companies. And 

appreciate the opportunity to participate in today's 
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pro ngs. 

During lS process we were as how much 

Board of lization collects in administrative fees 

for local tax programs. And I have given some 

its to Boa Proceedi s this mo ng that show 

that, acco ng to the 2008-09 BOE annual report, 

Board of Equalization withheld over $60 million from 

local sales tax r administrating the local tax program 

and over 43 million for special transaction or 

Distri taxes. 

Our 1 at HdL is see that local tax 

investigations are completed as quic y and as 

accurately as poss e. And we're certain the 

Boa Members the Boa staff share goal. 

I'd like to start with some facts to give 

you an overview of 's case inventory. We submit an 

average of 4500 petitions the Board of Equalization 

each year. We have 3,633 open or unresolved petitions 

in f of Board staff. Of those petitions, 1,140 are 

over two years old. The 01 st dating ck to 1998. 

the older cases, only e petitions involving two 

taxpa rs are ly with Appeals Di sion. The 

remainder are still at the first level of review, whi 

is the Allo ion Group_ 

The most recent issue r says t the 

location Group received 6,651 petitions in fiscal 

'09-'10 and eared a st as many, about 340 less. And 

that's a great number if you are just trying to keep up. 
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t pace won't anything to clear our current 

The majority of our older titions, those over 

two rs old, were s tted in 2007. , that's four 

ars in the system wi no resolution. 

The issue r suggests that rt of the 

p lem lies with lity of the titions and I 

take exception with that. And I'd like remind 

everyone that taxpayers are not obligat to provide 

rmation to a local government or a 

cons tanto 

And having s d that, we rna every effort to 

ensure that the petitions we submit are accurate and 

contain as much In rmation as possible. In addition 

name, phone number and address, we 0 include 

maps, photos, copies of web pages, County sessors' 

in ion. We rna rchases to show receipts, 

shi ing and tracking rmation. 

I can give you specific examples where 

petitions were submitted to the Allo ion Group and had 

20, 30 and 40 pages of documentation t they still 

ta years to get reso 

In the cases where the taxpa r will not 

de information to a consultant, we must rely on the 

Allocation Group to complete a timely accurate 

investigation. To sure a timely investi ion, we 

ne deadlines, timelines and goals. 

In 2006 the au of Labor Statistics 
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published a 25 r s showing that Americans 

jobs, on ave ,eve two and a half years. 

means that the a rson I list on the tition I 

submit today will p ly be not working at t firm 

three years from now. 

When titions age, information becomes stale, 

facts change, businesses close. Time is of essence. 

We need to work wi rd staff to find a way to move 

these petitions the process in a more it 

manner. 

Thank you. 


MS. YEE: you, Miss Sturdivant. 


Next r, please? 


---000--

BOUMA 

iservices 

-000 

MS. BOUMA: Chair, Members, Christy 

representing Muniservices. 

I just want to corne before you, first of all, 

to thank the Chairwoman the Board for movlng se 

issues to the interest parties process. I think our 

company believes t it was a very robust discussion 

and what -- one th t we discovered that we had 

unanimity around during discussion was that havi 

you know, a process is effective and ef ci 

good data, everybody was cused on making sure t 

when you ultimately up fore you and we are a 
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cases, we should be arguing over law and not 

ing what the facts are. , so, everybody 

to refocus on how do we t r facts? 

So, while deadlines were to some of t

 those are to 

s, we also saw value in 

tions or alternatives to ins

vestigated, ewed before 

he 

commun

di

t 

go

ications and I think

ng

od

 a timely proces

come up with op ure 

 data is being in

se cases either come up to your level, which means 

a lot of time has passed, or they get disposed 

of ckly as they should. 

And so, to that se ces appeared 

ly in the slide show th many ternatives and 

I would, frankly, just suggest you, that because of 

quality of the interested ies' process, 

icularly the second discussion rated a lot more 

scussion about fact finding, as active and 

rative participants to allow you to deliberate on 

what is the best way for you t your business, 

we thought it was at least our y continue to 

al rnatives, options, "How do we make sure that 

rties are discussing cts t are before 

how can they discover or continue to 

retrieve the data that's necessa come to a good 

1 1 decision on an issue?" 

And that is why you lots of options before 

you. 

And graciously and k lly, Eric Myers will 
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1 corne in behi me to speak more cally about any 

2 of those d you have any stions. 

3 

MS. Thank you very much. 

Okay, if you'll relinquish your seats and we'll 

have the next set of speakers. 

Thank you. 

Good mo Please? 

---000--

ERIC MYERS 

Muniservices 

---000--

MR. MYE Madam Chair, k you, Members of 

the Committee. 

My name lS Eric Myers and I'm here on behalf of 

Muniservices. You just heard from risty on, I think, 

the central int in our -- our sal. I'd like to 

touch briefly on the our proposal regarding the 

prospective Ii ion of this -- of the amendments. 

We a ee with staff lly that the 

changes to amendments should spective. Our 

concern wi s ff's language rs around making two 

points clear. 

The first is that the transition rules be 

stated in st tense, in this case, the past 

perfect, and I think we agree with staff on that. I 

think our I is essentially same as theirs. 

se is to make sure no mischief is 
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caus by language tIs extraneous. In the staff's 

sed language amendments to Subsection (g), they 

characterized 2008 amendme s as being a al 

readoption of lation 1807. 

We don't see need for language. We 

don't see that it any benefit. from our 

r ctive it invites some mischief. , so, we would 

ask that I be stricken. 

We are also, at this point, although we had 

sed two options, which one was to ef ctively 

sunset or retire ion 1807, whi is our 

Option 3.1, we're more than happy to the Board 

pro with just cons ring Option 3.2, which is an 

amendment without retirement of ation 1807. 

And then, f lly, just to note, part of what 

we rstood this interested party ss to be about 

was a criticism 0 s ff, but an rtunity to look 

at ways we might the process. 

While we reciate and thank staff for their 

ligent efforts in looking into what could be revised 

in process and we ree with staff as r as they 

go, we think that re might be a miss opportunity 

re if we don't go a little farther. 

And that opportunity is to - to make sure that 

ts are developed more fully earlier in the process 

and t we create a cess that has i ives for 

sta who has the tools - they have sticks and the 

ca s - and to ma sure that those tools are used 
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early to lop the ts fully. 

Thank you. 

MS. Thank you very , Mr. Myers. 

---000--

BOB JAS 

Cities of Long Beach, Ontario, et al. 

-000

MR. Good morning, Mr. Chairman and 

Members of t Board. I'm Bob Cendejas. I'm 

representing Long , Ontario some 0 r cities. 

First I to commend the staff 

conducting meetings that lly devel the issues and 

r being very obje during process. your 

staff s probably reported you, they're always 

well conducted meetings. 

I also want to commend Mr. Klehs, who, after 

listen to the concerns of City, withdrew his 

proposal to impound di City revenue during 

appeal process. That was of utmost concern to 

cities I represent other ties I heard 

However, I have to break from my colleagues, I 

support staff's alternative. The way I see it is the 

Board collects and stributes to the cities cities' 

sed local sales tax for which it s a fee. 

refore, Cities are Allocation 

Group's client. the Allocation Group's should 

to do eve ng it can to accommodate both sides to 

the City te to arrive at the correct answer 
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first time. 

It should not merely kick spute to 

next level. If it is -- because it's running of 

t Providing the wrong answer at this level creates 

additional problems for each side of dispute. As 

you can imagine, se -- a city get what later is 

termined to the wrong answer and realizes it can't 

spend revenue or it nit's gett revenue that 

it's not going to t, presents some big problems for 

it. 

so at this t the staff really has limit 

resources. It has a high number of new disputes each 

r. And it has fluctuat workloads. You know, 

this regulat being a good example. refore, at 

this t I do not lieve it's prudent to impose 

tional de ines or el nate procedures that would 

help to ve at the correct answer first time. 

I think Robin mentioned t we'd Ii it to be 

and accurate. I think most important one is 

accurate. I think we to get the right answer. We 

have to get it ea y. We don't want it to continue with 

facts. 

So, unfortunately, sometimes takes I r 

than a lot of us wou like. But I -- I think most 

rtant thing, considering limited resources staff 

has, is to make sure we t the facts right first, even 

if it es take 1 r than we all would like to see. 

Thank you 
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MS. YEE: Thank you very much, Mr. Cendejas. 

Other speakers? Other public comment on this 

item? 

Okay, hearing none, Members, I wanted to first 

compliment the staff the thorough work that they've 

done on this tition. I really appre ate the clarity 

of certainly eliminating the current process and the 

proposed changes. 

And I wanted to see if I could maybe set the 

stage r the discussion on t s issue. 

I was supportive of this tition in rms of 

enterta ing the deadlines just because, as you know, 

many of the cases that this Bo hears are dated. And 

I think icularly a time such as s, where the 

State and local governments are so pressed r resources 

that we really do have to examine whether re is more 

that we can do try resolve these cases and the 

proper allocation occurs. 

Having said that, I'm mindful of limited 

resources that this agency has. And ce nly I think 

the discussion that d ta place with respe to how 

these types of matters - local allocation matters 

compare to other business tax matters that come before 

Board and associated time frames relative to those 

other tax rna ers actually peaked my curiosity. Because 

what I found myself thinking was, "We ought to doing 

ter in those other business tax matters wi respect 

to having, hopefully, some bet r resolution, more 
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t ly.n And if it is a resource issue, I'd like to 

s it as a the resource issue. 

But, frankly, I'd like to think about in 

parties' shoes who to rely on this -- on 

ard's decision on these matters and what makes sense. 

And I think I'm - I'm very support of 

imposing some sort of t deadlines and 

t lines, but I also want to address the resource ssue 

as well. 

And I'll have stions to the staff as it 

relates to what our current cost model provides r 

relative to staffing. 

But having said t, let me entertain 

stions and discussion, rs? 

Mr. Runner? 

MR. RUNNER: , my observation is, I th k, 

along the same lines. And I'd like to hear some of t t 

scussion in regards to r or not we have a 

resource problem in the sense of staff not assigned, not 

staff to deal with se issues in a -- in a way 

moves them through in a riod of time that's 

reasonable or whether or not we t y had any deadlines 

in 0 r then to make those sions and move those up 

into the process. 

So, I do have quest regards to, I guess, 

sides of that, No.1. 

If we go through some of se deadlines and 

ly some of these deadlines, is the cost? What 
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is the -- what are staff requirements going to be 

that re rd? 

But backing up to that, I also want at least 

hear from - and maybe from both s s on tissue 

rega to se are services to which these local 

governments do pay 

So, I have a basic question and t is, do 

they pay enough? Do they pay too much? Are they 

getting -- are they basically tting services to 

whi they are reimbursing BOE r? 

cause, you know, if -- if, ed, the model 

is something like they pay enough, but we don't hire 

enough pe e in r to fill the - for revenues 

that we are receiving, that seems be a staffing 

problem that we have address. 

, so, I'm interested In kind of some 

observations, I ink, in that re rd. it seems to 

me so much of what we're aling with and some of 

these dif rences all revo around the issue of 

adlines. I k that is going to be core pa of 

some of this scussion from my perspective. 

MS. YEE: Maybe staff can respond to that 

question with -- speaking about currently what the cost 

model provides r relative to the amount of resources 

we have to al with these types of matters. 

MR. HUXSOLL: We have Steven Mercer here from 

budget. 

MS. YEE: Okay. 
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MR. HUXSOLL: If you have specific stions on 

cost 

MS. YEE: Sure. 

MR. HUXSOLL: -- model. 

MS. Okay. Good morni 

MR. MERCER: Good morn ,Chair, good morning, 

Members. 

My name is Steven Mercer and I'm with the 

budget section here. 

MS. YEE: Okay. 

MR. MERCER: Currently the sales and use tax 

allocation model 100 at things at a very high level. 

And by doi so, when you get i these fine tails, 

it doesn't necessarily address it. 

But during the -- but in t allocation model 

the Bradley-Burns the special taxi jurisdictions 

do pay for approximately one third of the cost of 

sales and use tax program. The Sta pays the other 

two-thirds. 

Now, if the workload associ with the -

local governments and special taxing jurisdictions went 

away and we lost one-third of our funding, we could not 

maintain the current level of program ivities for 

sales and use tax program because State and the 

locals both share a lot of costs gether. 

So, I think it's a mutually ficial 

location model where both y for red costs. 

we just don't get down to these rect activities to 
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when you're 100 ng at these, you know, tailed cost 

fts. 

MS. YEE: Okay. Can you maybe just elabo e 

on ther that one-t cost re from the local 

jurisdictions, what does that actually suppo ? 

MR. MERCER: It supports 1 of sales and 

use tax pro , the re stration of taxpayers, 

ting of taxpayers, the returns processing, 

collection activities - you know, all of those, and 

also all of administration component of the Board as 

well that's associ with program. 

MS. YEE: Okay. Ms. Mandel? 

MS. MANDEL: So, what - I think what you're 

saying is t the rect cost of the petition r 

reallocation of local sales tax process 1S not a 

sepa e nugget in there, it's rt of overall 

administrative -- everything is just it's a one-third 

across Board? 

MR. RCER: t's correct, at a very high 

level. 

We look at those - each of those r 

act ities -- the registration, returns processing, 

collections and auditing -- we -- r the ree of 

those - the registration, collections and auditing 

we look at the revenue associated with e of those 

activities. And bas on t percentage, we allocate 

the cost of those activities to State and the 

locals. 
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For the re processing part - portion of 

it, we go a little bit further, we do a little bit of 

workload activity. We look at what's on the return and 

how many lines of the return are associated with the 

Sta and with the cal entities and we also factor the 

revenue in that a little bit as well. 

And n we allocate the cost of that element 

to the State and locals. Ove 1 it comes out to be 

about two thirds, one- rd, but each vidual 

acti ty may vary. 

MS. YEE: And this rti ar, I guess, 

activity, the local allocation piece of it, that is 

funded out of the re processing element? 

MR. MERCER: Yes, that's associat with 

returns cess 

MS. Okay. And my understanding is that 

that element or local allocation is paid what is 

it -- or is it return processing? 

What's the 4753 stand for? 

MR. MERCER: That's the re rns processing. 

MS. YEE: Okay, return processing, okay. 

So, within element and with re ct to the 

current wor oad of the Allocation Unit, are we 

sufficiently funded? 

MR. MERCER: I believe the allocation is fair. 

can't tell you exactly, you know, if they're getting 

bang their buck. 

But I believe -
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MS. YEE: I guess the question I'm iving at 

is, is the sence of deadlines and t lines now and 

the way in whi local location works, response to 

the avail le support and funding? 

Or I guess what's dr ng? then when we 

overlay the proposed t lines and deadl s, I want to 

know then what t impact will be? 

MR. KLEHS: May I just interject brie y? 

MS. Let me have - let me see if you can 

answer, I'll t to you. 

MR. MERCER: That's a very question to 

answer. 

MS. YEE: Okay, all right. 

MR. KLEHS: So, I was going to assist you with 

the stion where, you know, re is one person who 

handles all of se tax cases. It's an exceptional 

lawyer, highly qualified, does a great job. 

MS. Yes. 


MR. KLEHS: But, rhaps, the question to ask 


is should re be more money allo 

MS. Well 

MR. KLEHS: r two or three ople? 

MS. YEE: ah, I am -- we'll get reo 

Part of the problem is that we're wor 

within a cost model that is not flexible. 

And, so, we have t challenge and I think we 

can talk about kind of what worklo need will be if 

we were to adopt these sions with -- to impose 
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timelines deadl s. 

I'm tryi to get a sense of the current lay of 

land with respect to what's drivi the current 

workload staffing. Is it because -- are we working 

up to kind of what's available relative to resources 

r local allo ion from this return cessing 

element, I guess, is really -

MR. MERCER: We don't s like t ts. 

MS. Okay. 

MS. MANDEL: Is that a question for budget 

guy or a question r the staff that handles it? 

Because I had the impression was from 

budget of ceo 

MS. YEE: ah. 

MS. MANDEL: So, I'm am a little confused. 

MS. YEE: But I guess to extent we are 

tracki , kind of, se expenditures from e of these 

el s, I didn't know qui how to account for -

MS. MANDEL: 0 y. 

MS. YEE: expendi , but I'm open to 

hearing it from 

Mr. Hanks, do have a view? 

MR. HANKS: Yes. Ms. Yee, I could offer the 

staffing model we've got in the location 

Group and I ink that's majority of the work that 

we're talking about re, where we've got the a ive 

petitions, we've t a group of approx ly ten 

individuals are act ly engaged in working 
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it s that the consultants are tal ng about this 

morning. 

We believe that we have suf staffing, 

a ually, to handle the work ow t is given to us. 

actually process a number of se petitions. We're 

actively engaged in doing that ea month. We might 

receive 500 of these cases a month. We might process as 

as 600 of these cases a 

Now, we do have as s noted 

ously, we have approx ly a thousand open 

ries that are over two years. However, what's 

si ficant about that is 60 of those only 

relate to six accounts, six accounts. And, so 

y're complicated cases that are, consequently, taking 

more staff time to investi termine whether or 

not a misallocation has occur 

We're very mindful of t tes of knowledge 

we're operating with. We to ensure that the 

local tax is allocated corr ly. And I think that's 

's probably what leads to some of the time frames 

we're talking about. 

That said, we think re is sufficient 

tri rs, however, within the e that can be pulled 

identify when our All needs to make a 

cision. We're mindful of t t. I know that the 

consultants would like to re fferent timelines 

or stricter timelines, but, a lly, I think when you 

look at the current regulations, lly the time 
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frames within the current regulation are somewhat 

parallel to some of the time frames that have been 

suggested this morning. 

With regard to processing more of the active 

petitions in our Appeals Division, we have only -- we 

have less than ten active cases in the Appeals Division. 

A majority of the cases that are under review are 

actually being worked and handled by our Allocation 

Group. We're mindful of that. 

We are in a position where we ought to 

investigate further whether or not a misallocation has 

occurred, whether or not we need to recommend 

reallocations. We're mindful of that. 

And just transferring these cases to the 

Appeals Division after -- if we haven't thoroughly 

investigated these cases, it isn't going to be to the 

benefit of the locals, certainly it's not going to be 

advantageous for our Appeals Division staff, looking at 

undeveloped cases. So, I think that explains why some 

of these cases are taking longer than expected. 

But with that said, however, I've got an 

inventory listing that identifies a number of these 

petition cases that we close on a month to month basis. 

In March of this year we closed 361 cases. The 

month prior we closed 560 cases. The month before that 

we closed 950 cases. 

And I note that over time, actually, that 

inventory of -- ending inventory of petition cases that 
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we have in Allocation Group is gradually 

diminishi It's gradually tting smaller because 

we've got more people now actively engaged in working 

these petitions. 

Board Members and eve 's mindfully 

aware, there were times r nine months we couldn't 

retain a sor, even, r the Allocation Group. We 

couldn't hire to -- to ly staff that section. 

Now we can and location is staffed. 

And we're actively involved in processing earing 

these cases. 

MS. YEE: Okay. I assume -- I'm sor 

Mr. Runner, I'll be back to , we're kind off on a 

tangent. 

I assume the cases are able to ear each 

month are ones for whi you have a 1 of 

information. y probably are, maybe, lower dollar 

items, al not necessarily, but that but that 

information is much more re ly available twill 

allow you to t rid of those cases. 

MR. HANKS: That's correct. I'm not certain 

about the dollar value -

MS. Okay. 

MR. HANKS: - but I think, actually, the 

information component is r critical or. 

What we have dete in looki at just some 

of the recent itions t been fil , within the 

last several weeks, we note t many of those petitions 
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come to us with insuf cient information for us to rna 

a termination on whether a reallocation needs to 

occur. 

We would comment to the tants especially 

t t many times cases and petitions that they're 

ssing with us are filed with us an incomplete 

manner. 

And what we need is three in rmations, really, 

to determine whe r or not a misallocation or 

reallocation lS ne We need the of the 

trans r. We ne to know who's gett funds. We 

ne to know where funds are coming from. 

Oftentimes t information isn't lly 

loped for our s ff to identify that a reallocation 

is necessary. 

MS. YEE: y. 

MR. HANKS: When that information is deficient, 

we have to investi te that leads to tional time 

staff. 

MS. YEE: Okay. I think that it's y 

ir say you see a variety of degrees of etion 

when t se petitions are filed. 

MR. HANKS: t's correct. 

MS. YEE: Okay. I would think sing the 

t lines and deadlines would put all parties' et to 

fire in terms of ing sure that there's lete 

in rmation submitted. 

And my last stion is, elaborate a little bit 
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on the complexity of the cases and kind of how you 

assign staff resources to them. 

And I unders that when they're focused on, 

rhaps, one single large taxpayer and it can 

complex, but those generally might -- and I don't 

know, just hypotheti ly say -  probably involve larger 

dollar or maybe more jurisdi ions? 

MR. HANKS: Correct. 

MS. YEE: So, how do we kind of work through 

those, cause those do tend be the ones that are 

dated that come before Board and you've got many 

J sdictions, obviously, that are wait for the 

outcome 

MR. HANKS: Right. 


MS. YEE: -- the proper allocation. 


MR. HANKS: Right. We do analyze the cases 


when y're first submit to us. We review them, try 

and determine their exity, termine whether or not 

we're 100 ng at a taxpayer t is engaged in multiple 

or all jurisdictions within Califo a. 

The simpler cases are handled by the staff that 

have the requisite knowledge and experience to handle 

those cases. more e rienced auditors are handl 

the more dif cult and complex cases. 

Recently we've been involved in the one case, I 

believe, that Mr. Klehs was discussing, extremely 

complex matter involving different issues that we 

haven't necessarily had to review before. We've got 
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revenue agreements that have been draft with cities 

that even more compl ty. We multiple 

juris ctions involved. 

Those types of cases are handl by our more 

s or tors. They typically invo stigations 

where we'll send staff our Allocation Group out 

into field, out into the Districts, to observe the 

sales activities of businesses that are allegedly 

invo in new bus ss tions in new locations. 

So, se do entail more ef rt, more staff time, 

ce ly more consultation with their rvisors. 

We've just re ined a new supe sor within our 

Allocation Group, he's only been on the staff for a few 

months now. We're very to have 's a very 

seas and experi auditor. And I'm thrilled that 

we're e to retain h r working in our Allocation 

Group. And I think under his stewardship that - that 

we're ing to be wor these cases and our inventory 

is going to decrease even from the level we see 

today. 

MS. YEE: Okay, all right. And difference 

In rms of how you work cases where the yer's no 

longer in operation? 

MR. HANKS: Those are very difficult cases for 

us to look at. Oftent s we consult with our auditors 

in field. They are Ived in doing se types of 

investigations for us. 

If the businesses have closed, it's extremely 
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ffi t r us to obtain information from any 

of oyees, of course, they're not avail le to 

talk to. 0 entimes the documentation is s at 

t i It's very difficult r us to ain 

rmation r businesses that have ei r clos or 

just so their operations or have relocat new 

ions elsewhere, out of state, in some cases. So, 

se are pa icularly difficult for us to work. 

MS. YEE: Although for those t s of cases, at 

some po , the information you is information 

and 

MR. HANKS: Correct. 

MS. YEE: -- you proceed more tiously? 

o y, Mr. Runner, I am ve sor r going off 

on a tangent. 

MR. RUNNER: Back up a little t to some of 

t inance issues just real quick. 

MS. YEE: All right. 

MR. RUNNER: From an ove ew, 

istrative charge that is ng in from the local 

rnments covers about a thi ? 

MR. MERCER: Of the cost of the sales and use 

tax 	program. 

MR. RUNNER: Of the sales and tax -

MR. MERCER: Program. 

MR. RUNNER: -- program. 

MR. MERCER: Yes. 

MR. RUNNER: And we don't -- well, let me -- as 
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opposed to, r instance, we don't have a connection 

between what their costs are, what ir -- what ir 

administrative cha is and the whole process of the 

appeal and the distribution side of that? 

MR. MERCER: Correct. We do not go down to 

that level of tail. 

MR. RUNNER: Let me just ask, I guess, some 

local government reps or at least people who - is 

that is that the underst ng that you have th t 

administrat cha , that the administrative charge 

would not be connected to the cost of the administration 

of the allocation program? 

MS. STURDIVANT: Well, it's the understanding 

of the local government agency that fee t's 

withheld to cover the administrative costs of the sales 

and use tax program is to cover that local tax portion, 

amounts that the cities get back and they use to 

fund ir vital se ces - police and fire. 

And again from 2008 2009 annual rt, 

that amount was combined $100 million. 

MR. RUNNER: Okay. 

MS. STURDIVANT: So, if it's a third, it's only 

funding a third, So, program in its entirety, I 

guess, we're saying is a $300 million program? 

MR. MERCER: That's correct. 

MR. RUNNER: We believe that the allocation 

program is a $300 million program? 

MR. MERCER: I'm sorry, not -- that's the s es 
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and use tax pro 

MR. RUNNER: The whole oh, okay, the 

whole -- but we don't know what the cost is? 

MR. Specifically of t location 

portion of it, no. 

MR. RUNNER: Is -- I ss I don't 

understand how we don't know. 

And I don't know whether I go to program 

e or budget people. 

Do we not know how many people work in t t 

area, t the -- you know, what the costs are? How do 

we not know what a function like t t costs us? 

MR. Senator Runner, we certainly know 

what t staff cost within our location , we know 

t number of individuals that are that section. 

MR. RUNNER: Right. 

MR. HANKS: I don't the particular numbers 

in front of me because thought we're speaking more in 

terms of a gl 1 budget r handling local tax matters. 

MR. RUNNER: Okay. Well, I guess point 

MR. HANKS: finitely it's 

MR. RUNNER: -- a point, I guess, I'd rna is 

that it seems to me it lS appropriate if you are going 

to have a customer out t re and you're colle ing a fee 

from these customers to prov a se ce, we ought to 

know what the cost of that service is so t we know 

whether they're paying enough or too much. 

Seems reasonable to me at that point, is 
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at least as I would rstand, maybe relationship 

isn't that. 

me go k to issue of the covering 

third. So, when you s it covers a rd of the total 

program, Ip me understand the stribution of t 

sales tax in terms of where it ends up going. 

Because not a third of that sales tax goes to 

local governments. 

MR. MERCER: A thi of tax collected 

well, currently, not - it doesn't currently now because 

of the tional 1 percent tax t was added to the 

State legislation or the legisl ion was put in to 

exclude that 1 percent revenue from cost allocation 

model. 

But with - without that 1 percent, 

approximately one-third of the revenue goes to local 

governments, the cial taxing jurisdictions. 

And then re is also the local or local 

revenue fund public safety fund, which also goes to 

cal governments as well. 

MR. RUNNER: But not the new -- the 

1 percent, the additional I? 

MR. MERCER: The additional 1 percent is 

ex uded. 

MR. RUNNER: Okay, 0 y. I don't know. I'm 

just gett a ling like, actually, local 

government's overpaying a t for what it is -- the 

services that y're receiving, just my general feeling 
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1 here. 

2 And I guess it's unfortunate that we don't 

3 exactly have that r. 

4 Let me just ask then the specific question 

5 because it is an issue to me, again, for service r 

6 what people are pa r. 

7 And in many of the discussions, as Mr. 

8 has brought up, that it has come down to one of 

9 examples is a si e attorney in the Appeals process 

0 that point, as an e. 

1 Let me just ask, is it the opinion that -- of 

2 staff that if they more -- an additional person 

3 there that we could sho en the time process that we 

4 have or does it merely, opinion of staff, not 

make any difference? 

MR. HUXSOLL: re's -- in analyzing the cases 

in Appeals right now re is adequate staffing 

Appeals to prevent a c og from occurring. 

As far as numbers go, since 2008 Appeals 

had an inventory of 1552 titions with only 540 

taxpayers. And cu ly all that's left in invento 

are cases invol 18 taxpayers. There are currently 

only five cases that remain to be set for Appeals 

conferences. 

And Appeals icipates that all the 

conferences will be set by end of the year. 

And in the last years -- in 2009, Is 

received three cases. In 2010, one case to went 
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1 Appeals. In 2011 there have not been any cases that 

2 to Appe s.have been forwa 

3 So, re is quate staffing at Appeals 

4 level to handle this. 

S MR. RUNNER: Let me go back and ask folks 

6 at other side. 

7 In terms of - do those who are in the Appeals 

8 process or before the Boa certain levels el like 

9 there's ade e staff at that po ? 

10 MR. KLEHS: Well, spea ng for City 0 

11 vermore and what I've observed in process so far 

12 and looking at the number of cases that are ing back 

13 to 13 years, a case shouldn't go back 13, 12 or f 

14 years. It just - it doesn't make a lot of sense. 

15 And it also doesn't make a lot of sense if you 

16 have one person handl all of these appeals going back 

17 as far as 13 years. So, 's enough people to handle 

18 the workload. 

19 You would th k that Appeals Division would 

20 have more than one rson doing this. Because what if 

21 the rson got sick? Or what if y go on vacation? 

22 Or what if something else happens? Then you have nobody 

23 handling this. 

24 It just seems - it's a od idea have more 

25 one rson doing this job 

26 MR. RUNNER: Okay. 

27 MR. HS: And Senator Runner, you and I were 

28 both in the legislature. We know that cess ta s two 
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1 years, right? 

2 it seems to me that you can from 

3 beginning to end of one of these cesses in about 

4 a two-year riod re you get as much accurate 

5 in rmation as possible the location Group, the 

6 Appeals Division and Board to make an ac e 

7 decision and have t money go to the right 

8 jurisdiction. 

9 MR. RUNNER: Let me just ask one other question 

10 then in terms of - s there been any analysis done 

11 by staff if, indeed, these tes were implemented, 

12 what would be cost requirements, staffing 

13 requirements, in order to meet the adlines as have 

been presented In some of the alternatives? 

MR. HUXSOLL: I'm not aware of that analysis. 

MR. RUNNER: We d we these adlines to 

t this done faster and it wouldn't take any more 

staff? 

MR. HANKS: Senator Runner, I don't believe 

that the issue is a bottleneck of cases thin our 

Appeals Division, first and foremost. 

I think -- I'm re ctful of Mr. Kl s's 

concern t there is only one idual currently 

handling these cases, but I am certain that Appeals 

Di sion also has contingencies. If that rney were 

unavailable, the workload, of course, would be 

reassigned. 

MR. RUNNER: You know, I assume there's people 
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1 cross trained for that too, maybe just ask that. 

2 Now I'm a little con sed. You mean we d 

3 actually implement these s, which would 

4 process, and there woul 't any staff 

5 re s on our part? 

6 MR. HANKS: I nk result from my 

7 10 ion Group would if re are stricter 

8 s than what are currently available, I would 

9 guess that probably we wouldn't be spending the 

0 re isi time that we believe is necessary to 

1 thoroughly investigate these cases. 

2 And as a result, we would be transferring to 

3 als Division cases t are likely undevel 

4 We could certainly more of these cases, 

5 but 's not our intention. We're probably guilty in 

6 sense of holding some of se cases open too 1 

7 But we're only mindful that we're trying to do the 

8 corre ng to make sure t t the local tax is 

9 app iately allocated. 

0 However, when re is -- there is no 

1 tional information that's ng to our Allocat 

2 from the consultants, we do deny the petitions. 

3 And it's at that po then the consultants 

4 are -

5 MR. RUNNER: So, what I'm hearing 

6 MR. HANKS: wor the cases. 

7 MR. RUNNER: so, what I'm hearing lS 

8 sion would be to rna at the current 
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staffing levels and then just move i based 

these ines , there re, the concern on the 

staff's part would be y would not have ade e 

review and quality of what would done would be 

less? 

Is a fair summary? 

MR. HANKS: That's correct. 

MR. RUNNER: Okay, I have just a couple - one 

or two other questions I want to t to just in rega 

to the aspe of what slows down the process and 

issues of reports responses and if deadlines really 

accomplish anything. 

But I'll let somebody else, I , answer -

ask a couple of questions rst. 

Take a little there. 

MS. YEE: Thank you, Mr. Runner. 

. Horton? 

MR. ON: Thank you, Madam Chair. 

I just wanted to -- let me ask a couple of 

questions first. 

What is the his ry of backlogs, the reason 

r the bac ogs in an ef t to identify what 

the problem is, whether or not this is a systemic 

problem, an instituti problem or whether or not it 

is a problem that requires de ines? 

, can you give us somewhat of the history of 

why se bac s occurred in the first place? 

I ink we're all concerned about when it takes 
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13 years or an exorbitant amount of time. Even given 

the complexity of the transaction, that seems to be a 

little longer. 

So, can you share with us the his of why 

the original cklogs occur and where we are now 

relative to backlogs? 

MR. HANKS: Absol ly. 

Mr. rton, I think part of the ficulty that 

our Allocat Group had was during the t of the 

budget freeze when we couldn't hire additional staff 

members within our Allocation Group. We were short 

staffed. We dn't have a rvisor over section 

It was at that time, I think, that we had a 

ramp up of number of unwor d cases. was just 

a matter of se times. 

Fortunately, we've ss beyond t. 

We're -- now we're staffed wi the Allo ion Group. 

We have a new supervisor that's very mind of the 

inventory that he's got within his database. He's 

mindful that we need to tac e that -- that story and 

inventory of cases. 

We cur ly have 4300 cases that are shown in 

inventory. I do note, however, that the 

inquiries that we have that are older than two years old 

really reI y to six a Sf 60 percent of that 

backlog relates to six accounts where we've t very 

complex trans ions involving multiple juris ions 

throughout State. 
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ther matter complicating our complet 

these cases In a more timely manner is just t lack of 

cooperation at times, kly, from taxpayers. 

y recognize that local tax is a shifting 

of the 1 rcent tax from one jurisdiction to another. 

There there is no impetus for the taxpayers 

necessarily to coope e with us and l ify where 

these sales trans ions occurred because they're still 

paying the 1 rcent re rdless of whether the I 

tax goes to Sacramento County or Los Angeles County. 

So, that's that's another fficulty that's pos in 

completing these cases even quicker than we have today. 

ther factor is the consultants giving us 

inquiries where y suspect there mi be a 

mis location, but they're not exactly sure if that 

allocation exists. 

So, oft imes they will g us incomplete 

petitions that we need go and examine and investi 

to see whe r or not a misallocation has occur and 

whether or not we recommend a reallocation. 

For large transactions re there is 

cial -- a special allocation to the jurisdiction, 

where use is for $500,000 and above type 

transactions, we're finding that consultants will 

hand us rwork showing that these sales were for 

amounts in excess of $500,000. 

Well, there is no evidence that t 

jurisdict that received that local tax money should 
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reallocat to ano r jurisdi ion. I k 

sometimes the jurisdictions are just mindful of 

that Schedule F ing filed th us and they suspe 

re is a sallocat 

,aga ,there's lack of comple 

information comi to our location Group to really 

lore some of these cases to dete ne whe r or not 

a reallocation is necessary. 

So, I t k those are all of factors t 

really come gether to -- to slow down this process a 

bit. Although at same time I want to mindful 

that we are clearing between 300 and 900 cases a month. 

we are slowly decreasing the amount of the ition 

workload we have within our location Group. 

MR. HORTON: Thank you. 

So, given that personnel matters, 

budget, allocation of staff and all of that s been 

resolved, the bac og itself has been taken care of, for 

t most part, and staff believes they can project 

that these backlogs won't occur as long as we keep the 

same -- the current level of staffing, is that an 

accurate summation? 

MR. HANKS: Mr. Horton, I think t that's 

accu e. 

I mean, I would love to say that I wo like 

to have Allocation Group double in size and we'd 

have ce the number of staff working se cases, but 

I don't think that it's necessary. 
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I think that if we -- if we are able to target 

se petitions, se open petitions, working the old, 

backlogged cases, especially, I think we can reduce 

bac og to a manageable level wi in the current 

s ffing model we have today. 

MR. HORTON: What can be done to address 

front load, the front end, where you're not recei ng 

information timely, you're not receiving adequa 

information in order to make the cision? 

Why not deny petition? And I am not 

suggesting that you do, I'm just really asking, why 

don't we deny petition? 

Or why not set a deadline on the time that it 

kes to receive information, otherwise the tition 

is deni or some action is taken? 

I got to share that the concern of shifti the 

workload this department to the Appeals rtment 

and n ultimately to the Board then timately 

back to a 30-30-30 situation if information is not 

adequate, does not appear to the so ion, in my 

mind. 

But possibly on the front end is re anything 

the staff would recommend or the taxpayer's 

represe atives can recommend to address that? 

MR. HANKS: Mr. Horton, I think's an 

excellent suggestion. And's some ing that I'm 

discussing with Section supervisor as well as our 

Local Allocation Group supervisor. 
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1 What I think we need to do is to se 

2 res that we have for acknowledging itions as 

3 they're filed with the Allocation Group. I ink 

4 t first 30 day window especially that we rece these 

S titions, we need to review them for t ir 

6 comple ss. 

7 And if they aren't complete, we ne re r 

8 k to the jurisdictions and have submit 

9 lete information that we can use e lore ther 

10 t r or not a reallocation is necess And those 

11 are res that we're looking i t y. 

12 MR. HORTON: So, let's ask sentatives 

13 t t 30-day deadline and 

14 MS. STURDIVANT: Again, I'd li to nd 

lS eve that a taxpayer is not obli t any way to 

16 in rmation to a third party tanto 

17 0 entimes a taxpayer consi rs 

18 i rmation proprietary. And they will confirm to us 

19 t re is an error on the return, re was a 

20 sal location, there was a la use tax transaction, 

21 y're not comfortable releasing that information 

22 to a rd party. But they will, however, release it to 

23 

24 In recent months we've en as by the 

2S 10 ion Group, 

26 "Could you get the schedules from the 

27 taxpayer? Could you get a of the invoice? 

28 Could you get a copy of shipping 
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documents?" 

We can ce inly t , but again they're not 

obligated to give that rmation to us. So, we don't 

have the authority of the Board of E lization behind 

us to request that formation. 

So, to s that a petition is not complete 

cause I don't have a copy of the invoice, cause the 

taxpayer is not required to give to me, is a little 

un ir. 

We need some - we ne some compromise. We 

need some work from the All ion Group. 

MR. HORTON: So, let's ask the more global 

question then, why not submit the ard of 

Equalization all of the in rmation that you have, as 

well as delineate the information that you believe is 

necess that is -- that you don't the authority 

to ac ire? 

And why can't the Board of Equalization, at 

that po , seek out information in order to be able 

to answer t question whet r or not there is a proper 

allocation to get the st answers? 

And can that accomplished within a timel ? 

And what would that timeline be? would there be a 

rement for tional staff on the front load in 

order to accomplish that? 

MS. MANDEL: Could I -

MS. YEE: Ms. Mandel, ease? 

MS. MANDEL: cause it seems -- I don't know 
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what these thi s say when y corne in, but in the 

scenario that was just menti where the taxpa r s 

they - where the consul t to get it but 

taxpayer says, "I'm not comfortable," t t sounds Ii 

the sort of thing that ought be laid out in 

tition 

"That we did seek s in rmation, we are 

in rmed that the - that taxpayer s the 

in rmat But the taxpayer is not 

comfortable provi it a third rty and 

that's why it's not included with this 

petition." 

MS. STURDIVANT: Ms. Mandel? 

MS. MANDEL: And I don't know, maybe that's 

what you 	do say now. 

MS. STURDIVANT: In those cases, we'll -- you 

know, in 	the case of 

MS. YEE: Hold on. Mr. Horton? 

MR. HORTON: One second - I think th global 

question, if it answered it would answer my -- both 

question as well as 

MS. Right. 

MR. HORTON: Ms. Mandel's elaboration on 

that. 

So, possibly let's see if staff can answer the 

question as a starting point. 

MR. HANKS: Mr. rton, we would welcome 

in rmation that's been described if we knew who that 
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1 contact person was at the taxpayer's place of business 

2 that the consult was talking date of that 

3 conversation, cifically, you know, addressing the 

4 type of trans ion that's in question, I think that 

5 that would ak volumes toward g us a more 

6 complete file allowing us to stigate our cases 

7 sooner. 

8 But I'm mentioning what I'm hearing 

9 from the Allo ion Group is that oftentimes that level 

10 of detail isn't reo And it just necessitates more -

11 more work for our location Group do these 

12 investigations. 

13 MR. HORTON: Well, I don't to interrupt 

14 you, but I think we all acknowledge there are 

15 situations where level of detail isn't there. 

16 So, question is what is solution In 

17 order to get us re as quickly as possible or get us 

 to a point that we can make a decision that the 

 information is not available and we can't obtain it, 

 Board of Equalization doesn't have t authority to 

 obtain it for whatever proprietary restri ions might 

 exist, and we ei r deny or begin to work on the case? 

 And and the follow-up to that was, is 

 there a cost associated? Do we need tional staffing 

 on the front end? 

 And t would be a reasonable deadline to 

 provide to t yer in order g that -- provi 

 that information the Board, given subjective 

18

19

20
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ility to extend deadline, whi we all know will 

occur? 

MR. HANKS: ght. Mr. Horton, I'm mind I of 

what Ms. Mandel has mentioned. And I nk if 

level of detail were supplied in petitions that 

we're receiving, we'd very happy to cont the 

taxpayer to thoroughly investigate the cIa that 

local taxes need to be reallocated. 

I don't believe that we need additional 

staffing necessarily do that. I think that wi n 

the first 30 da after acknowledging a petition that we 

can examine case 's been filed with us, we can 

make a termination whether or not we need suffi ent 

-- we ne additional information. And, if so, we 

can -- we can return t petition to the tant r 

s additional information. 

But I nk if consultant is mi that 

we need to that level of detail as Ms. Mandel 

scribed, that would important for us. 

MS. MANDEL: Mr. Ho ? 

MR. HORTON: 

MS. MANDEL: I think what I'm ng Mr. ks 

answer be is t t if staff would lop more -- I 

don't know what they are because I haven't ever filed 

one of these petitions -- but more clear, exacting 

guidelines as to what people should put in the ition 

so they may be wor promptly, then staff, 

presumably, hopefully, will get what Mr. is 
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1 tal about. 

2 MR. HORTON: Or, at a minimum, able 

3 identify or taxpayer to able to identify the 

4 info ion that they can not obtain 

5 MS. MANDEL: Right, meaning the consult s. 

6 MR. HORTON: - in ne tiations. 

7 MR. MYERS: If I may comme very quickly 

8 response 

9 MS. Mr. Myers, ckly. 

0 MR. MYERS: to t? 

1 k you, Madam Chair. 

2 The regulation already requires us to provide 

3 seven eces of info ion when we file a petition 

4 o r to establish a date of knowledge. 

5 Included among those are the cific reasons 

6 and evidence why the taxpayer's allo ion is 

7 questioned. 

8 So, when we file the petition, we're already 

9 requi to produce what we 

0 We remain more than open and will to work 

1 with staff if there's a process whereby we can identify, 

2 you know, further in rmation that is needed, that y 

3 might immediately proceed to try to acquire that cause 

4 they have authority that we don't have. 

5 So, if we know that there'S a report but the 

6 taxpayers told us - I don't think - I am not speaking 

7 r HdL, but I ink we'd be more than happy to work 

8 with staff on that. 
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The concern that I have is the scription that 

these are incomplete titions. Now, the definition of 

a petition is already set rth ln the regulation. What 

I hear staff sa ng is, "If you us more information 

we could do our investigations ster." 

Well, staff, No. I, has t regulatory to do 

the investigat Once we provi the i tial 

in rmation to set rth a petition and establi a date 

of know1 ,then staff's duty is to do the 

investigation under the regulat 

But we're more than happy to work with them on 

trying to expedite that. But my recent expe ence has 

been that's not -- the issue hasn't en that you 

look at a tition don't know what to do next, but 

t staff will extensions after extensions to 

taxpayers during an investigation. 

And at the of the day - this is not 

meant as a black mark on staff at all but they'll 

give extension a er ex ion a er extension to a 

taxpayer who keeps s ng, "I'll get you the documents. 

I'll get you the documents. I'll get the documents." 

I wat this happen for six months in a 

re matter. And, at the end of the day, the taxpayer 

didn't produce the documents. 

MS. YEE: Okay, I'm going to have you stop. 

MR. MYERS: ah, okay. 

YEE: Mr. Horton? 

MS. STURDIVANT: If I could add to that real 
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quickly? 

MS. Ms. Sturdivant, let me get all of 

stions out because I think we're starting to hear 

some things that we want to try to coalesce into how we 

move next. 

Mr. Horton? 

MR. HORTON: The question of Budget 

Director, shall I say, I just wanted a little arity on 

variables that are involved in not only verifying 

the Bradle Burns local tax, also collecting 

adminis ring and the whole compliance effort. 

I don't want us to walk away perce ng that 

this element of ling with local tax is the only 

cost the 80 has. 

I mean, this began from beginning of 

filling the return - I mean appl for a rmit. 

The taxpayer first comes in is coded and, theoretically, 

the local tax is coded properly goes to the right 

place or it may not go to the right place. A number of 

decisions are made. 

Auditors will go out and conduct ts and may 

very well look at local tax allocation at that point 

and cause a reallocation. 

It d be ve much part of the als 

process. It's certai y part of the process of the 

Board ewing it. 

So, when you look at the costs associated with 

t, it is a combination of all of the activity 
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the Board participates in that gets us to a point where 

we can actually begin to delibe e over whether or not 

this information is correct. 

And that, in and of itself, which goes on the 

appeals to the Board, is part of the cost? 

MR. MERCER: That is correct. 

MR. Okay. All right, I am -- let me 

hear from consultants their recommendation on how to 

deal th the front end of -- given -- what I'm 

presuming I'm hearing from staff is that we're really 

ling with the exception and not the rule. 

And, so, I'll -- as a rmer 1 slator, I have 

a llenge sometimes changing the law for the 

exception, not the rule, and pa icularly when staff has 

indicat that there is no klog. y have caught 

they have caught up. Personnel issues have been 

addressed. 

But we still have those issues on the front end 

where the t r is allowed to these delays. And 

that, it itself causes ultimate 1 

So, your ce to us? 

MS. STURDIVANT: Well, if I submit a petition 

include all of the information that Miss Mandel has 

suggest, including the cont name, the return 

peri the dollar figure, t the phone call the 

first initi phone 1 isn't made to that t yer 

until two or three ars after the day I submitted t 

petition, of course, the taxpayer is ing to ask r a 
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lay. They've got to go pull that information out of 

an archive file or it's a different taxpayer. 

You know, oftentimes we'll contact Board 

say, "Okay, we submitt this petition in 2006. We 

haven't anything from you. Can we get an e?" 

And we'll hear, "Well, you know, we're working 

working on it." Or, "We've s a letter." 

you send me a letter and say, "Could you 

call me?" And not ve me the reason, I'm probably not 

ing to call. 

MR. HORTON: Not to interrupt you, but I think 

least I understand the problem, I'm asking for 

your advice on what the so ion might be on the front 

end. 

MS. STURDIVANT: I th k maybe bet r training 

within the Allocation Group. It's very fficult to 

cold call someone and able to extract that kind of 

propriety information. 

Tra ng on how to do that, gui lines, 

perhaps, in the CC or CPPM -- this is your first st 

this is your second step, this is what you do next if 

t doesn't work. You know, maybe it ts rwarded to 

a supe sor. 

Something so that they a guideline. I 

think that each auditor sort of works petit s in their 

own way I am not aware that there is any sort 

rm procedures place on how to handle t se 

titions. 
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1 MR. HORTON: 0 Staff, your recommendations 

2 on how to address the front? 

3 MR. HANKS: Mr. Ho I like Ms. Mandel's 

4 suggestion that we really modify information that 

S we're requesting from the consultants through the 

6 i erested parties process, actually, we've 

7 scussions where - where we've made the suggestion 

8 that we want to modi the sho form we're talking 

9 about, modi the t of in rmation that we're 

10 attempti to obtain from the cons tants. 

11 Now, ing mi ful, though, that many of the 

12 cases that consultants provide us are complete. 

13 They are complete, we have the requisite rmation we 

14 need to determine if reallocation is necessary. 

lS So, we're only tal ng about the cases where 

16 that information is defici 

17 It's been mentioned that we don't have a 

18 procedures manual r handling these types of inquiries. 

19 Actually, we do. We've got an ADRS Procedures Manual 

20 for the Allo ion Group that discusses s process and 

21 discusses some of - some of procedures that you go 

22 through. 

23 I don't know t it's as detail as 

24 i ifying that this is what you do in all of se 

2S rcums s, I don't believe that it's that detail 

26 But we do have a policy pro s manual for 

27 ssing se t s of inquiries. 

28 MR. HORTON: You know, Madam Chair, if I may? 
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MS. Yes, Mr. Horton? 

MR. HORTON: You know, I want to t to what 

solution is. I think I understand that t re's- 

there's a pro re manual here. 

I really understand that re is an exception 

and that we're ling with the exception and not the 

rule. And I am very ndful of the inherent danger of 

making a law or rule around the exception, particularly 

it's more of a syst c or personnel matter, 

possibly some management issues. 

But and I want to say is as well, is that 

I don't want to -- I don't want to shi the 

responsibility to the consultant when the Board has a 

level of responsibility, a level of compens ion, 

o r to address these exceptional transactions. 

So, I haven't really heard a solution, but I am 

prepared to make a recommendation without aring one 

from someone. 

MR. HS: May I just 

MS. Hold on. 

MR. HORTON: But I'm -- I'm -- at this 

that concludes my 

MS. YEE: You want put something on the 

table, 	Mr. Horton? 

MS. MANDEL: Ms. Yee? 

MS. YEE: Ms. Mandel? 

MS. MANDEL: When Mr. Ho on first start 

talking, I thought we ght get an answer to a question 
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that I had cause I thought it was kind of the 

question he as 

I mean, I don't know how much of what is 

generating complaints are because of things that 

happened somet ago, that the staffing up sounds Ii 

it's handling. 

But cases may have, in st, taken a long 

period of t ,I don't know what y're taking now. 

What I heard asked at the up -- at the start was 

something about we know -- for cases that we have 

now, do we know what's holding them up? 

I mean Ii when we have cases deferred on our 

docket, we know t t it's deferred cause there's 

litigation. We know that it's de because it went 

off to settl or whatever. We know what's holding 

the case up. So t if a Member were to ask, "Why do 

we have all se cases in inventory?" We -- we know 

why and where yare. 

And I thought that in trying get at 

potential syst c issues in the of these types 

of cases that t t was the question was that being 

asked. Because re may be dif categories. It 

may be that a lot of cases are getti closed because 

incredibly simple, obvious things are ng in and 

they're all boom, boom, boom and, know, there's more 

complex ones and I just it's ha to know. 

I know t there were a Ie of cases, or 

one or two or some big case ople were upset 
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about and were ndful of not, you know, not letting 

last rl rn how we are go down, you know, this 

line but s ff is proposing some s in the timing. 

But I don't know if there are s t c types of thi 

from these cases, aside from what you've just identifi 

as some percentage of them maybe, if you had more meat 

or more some ing on the front , you'd be better off. 

And in terms of -- in terms of things that 

where the yer says, "Yeah, I'll get it to you. 

Yeah, I'll t it to you." 1- ng up, I don't 

know, you know, how quickly now t contacts are being 

made or if it's -- or if it's old news that the 

taxpayers were contacted, you know, a year or two down 

the road. 

And re the taxpayer is ting the 

Allocation off, I don't know at what point there 

is an exe decision made, you know, that the 

taxpayers - we're just never go to see this stuff 

and we've sted our ability to try to get it. 

I don't know what contact re is with the 

person who fil the petition sayi "You know, the 

guy's -- it's like four months and we are not 

getting any warm zzies that we're actually going to 

see this s ff, what do you want to do with your 

petition?" 

it was the systemic that was rst 

asked abo ttl thought would so of inform whether 

something more re ly needs to 
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 MR. KLEHS: Ms. Mandel, I think the numbers 

 k for themselves. 28 of the cases that HdL has 

 enumerated here go ck to before Ms. e was on the 

 ard. 

 MS. MANDEL: But I don't know why. 

 MR. KLEHS: t me finish number. 

 MS. MANDEL: I don't know why. 

MR. KLEHS: Another 57 go ck before Ms. Steel 

 was on the Board. 

 MS. YEE: 

 MR. KLEHS: And Mr. Hanks genuinely believes 

the entire g will be cle up and the best 

way to see if that's going to happen is to schedule a 

meeting exactly one ar from today see if the 

numbers have changed all that much. And I bet they will 

not have that much. 

MS. YEE: . Klehs -

MR. KLEHS: So, that's why we're advocating r 

more deadlines. 

MS. YEE: . Mandel? 

MS. MANDEL: No, but that 

MR. HANKS: . Mandel, if I could comment? 

I think everything that's en scussed today 

I ink will go lengths to re the number of 

cases that we're ssing now. 

I don't th k there is a si Ie solution, I 

think it's a multi-pronged approach's really going 

to work this -- this inventory to a more manageable 
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1 level. 

2 I think if we're receiving more complete short 

3 rms from the jurisdictions, that's going to assist us 

4 work these faster. If we have tax in rmation bullet s 

5 that identify importance of a ta 's identi 

6 to us when they locations, I ink that that will 

7 lp. 

8 We have gu ines now that we give to new 

9 strants about importance of communicating to us 

0 when they move to new jurisdictions. isn't 

1 repeated to them over time, however. I think we need to 

2 t that type of rmation out to public. 

3 If we 30 day reviews, we're acknowledging 

4 and reviewing se petitions as y come in and 

5 returning them, if necessary, for tional 

6 rmation. I k that will speed process. 

7 I think ng new staffing within our 

8 Allocation Group is going to assist quite a bit. 

9 And then also I would re that -- that we 

0 have more frequent consultant meetings. consultants 

1 actually do tel us. We meet with quite 

2 regularly. But s that could be made more 

3 frequent as well where we can -- we can t together and 

4 scuss their concerns regarding spe fic cases. 

5 MS. YEE: I want to make a comment reo 

6 I'm -- I guess I'm trated that we're ring some 

7 things maybe for first time today the workload 

8 and how workload is addressed in Local location. 
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I cont to be a proponent of timelines 

and the de ines, but refs what I would like to 

suggest: This conversation remi me an awful lot of 

the audit regul ion that we recently had promulgated 

relative to t ly furnis ng of reco 

And I think re is a real disconne 

between -- a real sconne in terms of t the 

expectations are of the ies with re ct to these 

matters of the local jurisdictions, their 

sentatives, of the Board staff and I 

location, of the taxpayer. 

I mean, the that we're now talking about 

putting tax in rmation bulletins out to t yers 

forming of what y ought to doing when y 

change jurisdiction, we should be doing that 

So, I th , in la part, this is this 

is this encompasses a number of management issues 

that I k -- I am certainly not lling to 

memo alize a solution in a lation, but re has 

t to be something stronger than just nd of what you 

just articulated, Mr. ks. 

There s got to be some clear expe at ion of 

what Petitioners, local ju sdictions, t rs can 

expect in allocation tition matter. 

And I don't know how you memorialize t, but 

with -- and in terms of what the steps are, I mean, it 

is una Ie, at least in my view, that if a tition 

is fil that the taxpayer isn't even contact two 

y. 
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years. That's just unacceptable - rdless of how 

much information was provided upfront. 

We know who the taxpayer is, re ought to 

some act made. 

MR. HANKS: I don't know any case where we've 

waited two years. 

MS. YEE: t's okay, it's maybe a 

hypothetical, but you t the st. 

I don't think any of us sitting up re th ks 

that that's someth that we would tolerate. 

I do think t there's got to be some -

and maybe it's guidel s coming out of your t, but I 

think that we've got to just be ve clear about t 

process is, what the expect ions are of a completed 

tition. 

And I know that representat s believe 

that they are filing completed titions, but I so 

know they are go to be limited in terms of how 

complete it can be cause of their inability to get 

in rmation from t taxpa r in stion. 

So, is there -- what's the best mechanism for 

making those expect ions clear for each of parties 

lved in a matter like is? 

And I want to have that articulated and come 

back to the Board so that we have confi ce that 

workl is ing wor d through on a timely sis 

and that there are no ambiguities with respect to what 
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 to expect when a tition is filed, what to expect in 

 rms of response the staff and what to expect 

 response - with re ct to how a t r is approached 

 then, hopefully, will respond wi information. 

 MS. MANDEL: And 

 MR. RUNNER: Mr. Runner, Ms. Mandel. 

 MR. RUNNER: Just real quick. I mean, I think 

 se are certainly important. I guess part of my 

 stion would be - and even some of t suggestions I 

 ard about getting together, having conversations, I'm 

 inking, why didn't we do that before? 

 We're buil up -- we clearly are building up 

 a klog. It ta s s discussion in order for us to 

 say, "Hey, maybe we ought to meet more often."? 

 MS. YEE: 1 right. 

 MR. RUNNER: So, I am a bit 1 with that 

 as kind of a solution coming from staff. 

 Let me just ask, I guess st -- it's 

 i eresting both the Muniservices HdL in the 

 sense that you have clie s on both sides of s 

 issues. So, this isn't an issue to where, you know, 

 you've got winners and losers as to who you sent. 

 You have clients on bo sides of the issues. 

 MS. STURDIVANT: Absolutely. 

 MR. RUNNER: Whi is -- which is very helpful 

 me because then it's not an issue where you're saying 

 I want to do this to nefit Client A or Clie B, 

 you're just trying to fi out what the ss is, 
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whether you benefit it -- from -- somet s from it 

or whether you don't nefit sometimes from it. 

Let me ask, u heard the staff's re se in 

regards to, well, if we use these deadlines, we're going 

to have a concern wi the quality of in ion that 

we're going to have as s moves through cess. 

Let me ask you both of you as 

representatives of clients, is that a concern for 

you or your clients? 

MR. MYERS: Sure, Mr. Runner. We - we 

finitely want accurate decisions. But we ink that 

some reasonable s give staff a tool to use. 

MR. RUNNER: t me rephrase it. t me 

rephrase that. 

MR. MYERS: Yes, sir. 

MR. RUNNER: Rather than asking t t, I will 

ask more specifically. 

Do the ines that are propos create for 

you a feeling that will have your clients 

disadvantaged wi bad information? 

MS. VANT: I'll ta a t at that. 

MR. MYERS: Go ahead, Robin. 

MS. STURDIVANT: No, because when you present a 

tition with in ion, you want location Group 

to get back to taxpayer while t information is at 

till fresh, while t person that you ke to that 

provided you in ion still ho that petition, 

where they can still access that recent s es and use 
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tax return to get backup to provide that Board 

staff. 

A r investi ion doesn't ensure ter 

investi ion. And you - what we hope, having 

cli s on both sides, is the losing jurisdiction 

want to imize loss. So, rather than you 

know, just a year or two of back ustments rather than 

ten ars of back adjustments. 

MR. MYERS: And I would - if I may, 

Mr. Runner? 

MR. RUNNER: Yeah. 

MR. MYERS: Just add to that slightly -- with 

the ass ion that investi ion is starting at the 

date of knowl and going rough the ines don't 

trouble us. Maybe they could be a little bit 1 r. 

, on behalf of our cli s, are flexible 

about does it need to be 90 ? If it needs to be a 

little bit longer, that's fine, as you saw in our 

proposal. But we do ink the ines g a good 

tool. And if that needs to done at CPPM, which I 

know we have one coming up, order address s 

front-end type of issue and what expectat will 

be, then we would welcome rnovi it to the CPPM, that's 

fine with us too. 

we we ne to -- you know, we're not 

concerned that not having five ars to stigate is 

ing to hurt our clients. 

MR. RUNNER: Okay. I guess -- I guess sed 
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upon a in, knowing t we have lks here, 

advocates who represent both sides of issue and 

hearing from staff regards to what their concern lS 

with the es, you know, I'm compell to feel Ii 

putting deadlines will, i , be a better process for 

us. 

So, quite fran y, I'm not I would be one 

that would open to deal with some -- dealing with 

se adlines. And, you know, at that point I guess 

we will learn, in a year or two, what we accompli 

things can tweaked at that point. 

But I am again, if advocates 

representing both si s of the client over here nk 

t the deadlines do not disadvantage ir clients 

and in that's oretically we're tr to deal 

with and p ect it seems to me those deadlines 

should be some ing we should consider. 

MS. YEE: k you, Mr. Runner. 

Mr. Horton? 

MR. HORTON: Well, I don't know if that's a 

r assessment. 

If you're on side that is losing the 

revenue, it's in your interest to delay t transaction 

as long as you poss y can because you want hold 

on to t revenue. , so, oftent s they del it. 

And, I mean, it's just inherently natural. I 

mean, if we were talking to city managers and we said, 

"Well, if you know you are ng to lose 
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you are go to have to all $20 11ion 

out of your general fund to another city, 

how cooperat are you going to in doing 

t expeditiously?" 

I would beg to f r if t answer would be, 

"Very, very cooperative and we are prepa to 

that $20 million check as soon as this 

resolved." 

And, so, we mixed erests reo 

though you may be resent one si or the 0 r, 

when you're on t winning side, you have afferent 

cha When you're on the losi side, you have a 

fferent charge. to t degree I guess re is 

some commonality. 

But let me just ask the question of staff 

consultants. t's say we you 

shared with us process by which a case could be 

deni expeditiously not receiving in ion, not 

having enough information, conducting a timely 

investi tion to get as much information as you possibly 

could. 

Is there a situation where you could actually 

allow case, cause of the lack of coope ion on 

the side of juri ion not providing formation? 

MR. HANKS: Certainly, certai y, if 

MR. HORTON: I mean, does t exist in the 

CPPM? Or is re any legislat autho ty for the 

Board to s 
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"We have enough information. consultants 

have provided enough in ion that indicates 

that there is an allocation. We can quantify 

it based on the information we do have. 

However, we'd like to rest of this 

information. But if we 't get we're 

prepared to allow this,"? 

And then what that does, it ves the -- the 

rson that -- or the entity, if you will, that seeks to 

1 the process, for whatever reason, it drives them 

into an appeal environment to s "Well, let me get 

is in rmation so that I can al sease." 

And that may be a good ing on certain 

sactions. 

MR. HANKS: Mr. Hor ,I would just comment 

if we have got suffi in rmation that a 

reallocation needs to be process ,we'll certainly make 

recommendation. 

If there's information ng from whatever 

source that indicates that it not, then we're 

ve rtable in denying. 

MR. HORTON: No, the stion -- the question 

is more along the lines if you are conducting a sales 

tax t - let me draw a parallel, if you will - and 

taxpayer fails to cooperate, 

So, you know, we will issue a jeopardy 

te nation and say, "Here is how much you owe based 

on liability." 
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1 And what that does, it causes t taxpa r to 

2 cooperate because they're now in a position of every 

3 sputing an exact amount that is of concern to them. 

4 So, this case do we have that authority, in 

S the absence of sufficient information, not necessarily 

6 the consultants, but from the interested parties 

7 after we've re sted the info ion, we gave we 

8 them 30 days to comply and if they fail to comply, 

9 are we in a position to now allow t - or least 

10 notify them we're going to allow the reallo ion? 

11 MR. HUXOLL: Mr. Horton, in 0 r to - for 

12 staff to issue a reallocation, they would have to 

13 demonstrate t t by a preponderance of evidence, 

14 whether provided by Petitioner or Board staff, shows 

lS that there was a sallocation. 

16 So, re has to be evidence that a 

17 misallocation did occur, it to be shown by a 

18 preponderance of t evidence. 

19 MR. HORTON: So, is the information that we 

20 currently re st from the consultants, is that 

21 sufficient enough of information for us to rna that 

22 call? 

23 MR. HUXSOLL: Well, as Mr. Han discuss 

24 ea ier, certainly there are cases re we receive 

2S information from the cons tants. He may able to 

26 speak to this more, but it outlines all of the tails 

27 of the 

28 MR. HORTON: Let's say y're in 11 
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compliance what we have as them to provide. 

They have ded all eight items, hypothetically. 

And is that -- would ven that that 

information is sufficient, is that enough information 

for us to rna a determination? 

MR. HANKS: That would , Mr. Horton, yes, 

yes. 

MR. HORTON: And, so, would it be inappropri e 

for us to notify the other party, let's say, that the 

Board is to make a dete nation and reallocate 

this unless have evidence to contrary? 

And can we do that expe tiously? 

MR. We do do with any of the 

substantially affected jurisdictions, they would be 

aware of our ention to reallo e. 

y'd be given a t deadline as the 

regulation currently allows for to either agree or 

disagree that decision. 

MR. HORTON: So, so, so -- so, it sounds -- I 

mean, just to another analogy, it sounds like 

the -- it s like the stop si are there, the 

police of cers are there, but y're still running 

stop signs, y're still spee And that is because 

we're not en ng our existing licy and procedure? 

And refs more of a management issue here, 

which makes it -- which -- what is when you t 

into this environment and what concern I mean, you 

end up with P . 34. You end up th I don't want 
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to get o all the legislation, but you end up with 

term limits, you end up with all these other ings that 

is not necessarily the real problem. 

And I'd like for us to t to where real 

problem is. 

MS. YEE: Mr. Horton, let me take a shot at 

somethi? 

MR. HORTON: Sure. 

MS. YEE: Because I know we've spent a bit of 

t on this. 

I ink all of parties, Iud those of 

us sitting up here, are committed to reaching a cision 

where we're making the proper and correct allocation. 

I think what I've heard today and I have to 

concur with Mr. Runner, I still am not off the deadline 

timeline issue yet because it suggests me, at least 

what I have rd today, re are some internal 

management issues and internal judgment call issues. 

I thi the fundamental question is what 

constitutes suffici evidence? And it's a judgment 

call. 

MR. HORTON: ah. 

MS. YEE: And I don't know if it's - you know, 

whether we need to look at that question and staff can 

establish some comfo around that? 

And it's a balance. And I know I personally, 

as a Member of this Board, don't want the balance to be 

at the expense of time, where we're seeing this, you 
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know, a de now. I don't k any of us wants 

that. 

And, so, I am not prepa to adopt the 

revisions re us today. I'd li to have the staff 

go back and really clearly articulate the expectations 

of all pa ies local allocation matters, from the 

Petitioner senting the juris ctions, the 

jurisdictions, taxpayer, cal Allocation staff, 

Appeals -- really coming back just what are 

expectations once we receive the tition and what do 

you want to see in that petition. 

Because, frankly, at the of the day, we may 

end up, in my nd, with a situation of where not only 

are we clarif it in the CPPM in terms of what we 

want, I still may want to impose ines. 

MS. Madam Chair? 

MS. YEE: Ms. Mandel? 

MS. MAN You know, we're we're open to 

the idea of de ines. This aging is concernl 

And when I say Mr. Klehs, yeah, se are numbers, 

but I don't know why, that's my question r staff. 

But even when staff says we're -- you know, 

we're getting so in per month we're clearing so 

many per month, so, it's all gOlng , you know, be 

happy, I still don't know why -- someone said up here 

that could or maybe Mr. Klehs sa it that could 

be that they are earing the easy ones and the hard 

ones are still ng around for a 1 time. 
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So, it would nice to know what t plan is 

to process. And this is just an aging report from HdL, 

so, I don't know what else is out there, but is there a 

an to move and process what, you know, these 

delayed -- if you want to call them delayed -- or 

petitions over -- let's say petitions over two ars 

0, is re a an to get them through the system and 

get them out? 

MR. RUNNER: At this point 

MS. YEE: Mr. Runner? 

MR. RUNNER: again, it sounds like we're 

going to ask staff to go back review and al with some 

of these issues with, I think, a clear understanding at 

least there are a number of Members who -- who don't 

have a passion against de ines. 

But let me just say that I think the front end 

is an important issue, but some of other deadlines 

are deadlines in the process also. And, so, I nk 

those all I am not going to be satisfied with just 

saying, how can we -- how can we help the i ke si ? 

I think there is some other processes -

MS. YEE: Yeah. 

MR. RUNNER: here that we go from 90 to 

45 -

MS. YEE: Yeah. 

MR. RUNNER: - there's 60 to 30 that I think 

are reasonable also. 

MS. YEE: Yeah, and Mr. Runner, I thi my 
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1 direction to staff in terms of articulating what the 

2 ctations are really relate to the entire process, 

3 from receipt of petition to Appeals. So we can 

4 see, you know, just what the expe ations are each 

S stage of the process. 

6 And when it comes back, hope lly, have a 

7 li le better sense and tagging on Ms. Mandel's inqui 

8 about why we've got so many of se cases that are aged 

9 that aren't moving through and then, at that point, 

10 maybe having us re, f Members of this ard, 

11 decide whether the imposition of hard deadlines makes 

12 sense or not. 

13 Mr. Horton? 

14 MR. HORTON: Let me clarify. I am supportive 

lS of de ines. It's just where do you place those 

16 deadlines? 

17 I am supportive of stop signs, the question is 

18 where do you ace them? 

19 And then the other concern is pro ssional 

20 judgment. I believe in professional judgment. I 

21 believe in manage al oversight. And I believe those 

22 two components can address this issue to some degree. 

23 And, so, the question that I have that I'd like 

24 us to - r staff to consi r, what happens if you 

2S don't meet the deadline? You extend it? You - I mean, 

26 re lS just one po t, deny and accept, unless you've 

27 accepted it. 

28 Once you've accepted the case, it goes through 
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the ss. So, you know, and re is no penalty. 

But you're still back to pro ssional 

scretion, mana rial oversight and those types of 

things that will get us to where we need to be. 

MS. YEE: , they have to exercise that. 

MR. HORTON: So 

MS. YEE: Okay. 

MR. KLEHS: rhaps the question of staff 

should also be how long do they nk a case should 

take? 

MS. YEE: I mean I think some of the 

qualitative questions that the Members have posed today 

really are trying to tease out, you know, what are some 

of the reasons for delays? 

And if re are some discrete reasons that are 

common, that come up all of the time, I ink we can 

a flavor as to how those are handl But - I 

mean I think we all can ciate that not every 

petition is the same. Some are more complex than 

o rs, but I think really - least, the 

appropriateness I el about the discussion t we've 

had this morning is that the expe ations aren't clear 

within the unit and, certainly, outside unit with 

other pa ies and certainly with the taxpayer affected. 

Do you have enough guidance to come back with 

the 	-- okay. 

MR. HANKS: I believe we do. 

MS. YEE: Looking at the entire process a 
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receipt of petition to Appeals, what the expectations 

are of all pa ies. 

And let me just talk about time frame r a 

minute -- when's our next meet ? 

MS. OLSON: The next meet is 24th. 

MS. YEE: Okay. ,t PAN would be the 14th? 

MS. OLSON: Uh-huh. 

MS. YEE: It's not enough time. And June we're 

in 

MS. OLSON: Cu r City. 

MS. Okay, maybe for July Sacramento 

meeting? 

MS. OLSON: Our July, the PAN is the 15th 

the meeting is the 26th. 

MS. YEE: Okay. 

Mr. Chair, any obje ion to having s be a 

Culver City item? 

MR. HORTON: No, other than assuring that the 

consultants and everyone can avail Ie that is 

currently participating in t discussion. 

MS. YEE: you prefer it up here? 

MS. STURDIVANT: I won't be in the country 

during that Culver City meeting. 

MS. YEE: Okay, well then July then. Why don't 

we move it to July then? 

MS. STURDIVANT: Thank you, I appreciate 

that. 

MS. YEE: Okay. Let me also suggest this, I 
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wouldn't wait until the July meeting if there's 

something that you've drafted that you want to 

circulate, please come see my office and Committee 

will rna available any drafts that staff wishes to 

share. 

MR. HORTON: Madam Chair, would it be advis le 

or approp ate for the parties to meet outside of the 

interested parties process so that y can s re 

their perspe ives wi each 0 r? 

MS. YEE: 0 y. Let me work th the staff on 

a calendar. 

It sounds li there might be some schedule 

conflicts coming up. 

MR. HORTON: Okay. 

MS. YEE: But we'll work it out where 

there's some -- there is some back and rth. 

MR. RUNNER: And I would assume that certainly 

in s discussion time that it would be ongoing 

scussions with s ff and those that are interested in 

seeing the process. 

MS. YEE: I think I'd like staff just to nd 

of go back and really hunker down on nd of what 

what does this process look like? 

Because we've heard a lot today_ And as you 

have poi ed out, Mr. Runner, I think there are things 

that we thought in the na ral were ready happening 

but there are suggestions that are just being made 

today. And, so, I will encourage and facilitate the 
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k and forth. 

MR. RUNNER: Yes. 

MS. YEE: I don't know that it's necessarily 

nd of a formalized erested pa ies meeting, but 

MR. RUNNER: No, no, I don't ink-

MS. YEE: ainly before it comes back in 

ly. 

MR. RUNNER: I don't think it needs to be a 

rmalized -

MS. YEE: 

MR. RUNNER: but I think re could be 

MS. YEE: certainly be re it comes back in 

ly, we will the opportunity to be sure both 

sides have taken a k at what the staff has put 

r. 

Other questions or comments? 

Staff, else? 

MR. HANKS: I don't believe so. 

MS. YEE: Okay, anything else? 

MR. MYERS: No, thank you, Madam Chair. 

MR. KLEHS: Thank you. 

MS. YEE: Okay, thank you ve much-

MS. STURDIVANT: Thank you. 

MS. YEE: everyone for your patience. 

I guess we are on the second siness Taxes 

Committee item, whi is proposed lion 1685.5, 

is is the -- rel es to the use tax table. 

Mr. Heller, good morning. 
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MR. HELLER: Good morning. 

MS. BUEHLER: For agenda item 2, staff see 

your approval and autho zation to publish propos 

Regul ion 1685.5 to implement t use tax t le 

provisions of Revenue and ation Section 6452.1, added 

by Senate 11 86. 

The propos regulation proscribes use tax 

e for ca year 2011, which the rd is 

requi rward to Franchise Tax Board by Y 30, 

2011 and proscribes the methodology the Boa 11 use 

calculate estimated amount of use tax due 

according to a person's adjusted gross income. 

Because Senate bill 86 was approved by the 

rnor on March 24th, 2011 and the Board is required 

to provi a use tax t le to the se Tax by 

July 30th, 2011, staff was not le to hold an 

i rested parties meeting to discuss this item before 

today. 

I am proposing, however, that we soon begin an 

rested parties process to scuss a use tax table 

and potential revisions to the a regulation for 2012 

subse years. 

Bradley Heller has tional comments 

regarding rulemaking process and t line. And we 

would happy to answer any questions that you may 

I believe we also speakers on s issue. 

MS. YEE: We one speaker. 

t me have Mr. Heller, if you'll comment, and 

Electronically signed by Juli Jackson (001-065-206-4972) 62e3e343-0432-4a4b-a84f-69dbbdc6d418 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Page 86 

then we'll move to the speaker. 

MR. HELLER: Thank you, Madam Chair. 

First of all, thank you very much for placing 

this on the Business Taxes Committee's agenda so 

quickly. As we indicated this was -- this legislation 

was just enacted about a month ago. And staff's been 

acting quickly to bring this to the Board's attention so 

that you can give us proper direction. 

Today or I should say, in addition, we've 

also contacted the Franchise Tax Board and they have 

indicated that they do need the format for the 2011 use 

tax table by July 30th of this year. But that they 

basically have a practical deadline for receiving the 

actual use tax table of September 1st. 

And, so, basically what we've outlined here is 

a request for authorization to publish a proposed 

Regulation 1685.5 and, as indicated, that would 

prescribe the 2011 use tax table and the format for how 

we would do the calculations for all of the subsequent 

tables. 

And if the Board authorizes publication today, 

I will actually file the Notice of Action for the 

proposed regulation with OAL today. So that the Board 

can bring this back and hold the public hearing on the 

proposed regulation during the -- excuse me, the June 

meeting in Culver City. 

Staff will then be able to submit the final 

rulemaking file, including the June transcript, to OAL 
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by close of business on July 1st and OAL will have until 

August 15th to review and approve the regulation and 

file with the Secretary of State. 

Furthermore, staff will forward the adopted 

2011 use tax table to the FTB by July 30th and staff 

will notify the FTB that the 2011 use tax table is ready 

for publication as soon as it's approved by OAL and 

filed with the Secretary of State. 

Board staff has proposed this expedited process 

due to the timeline for complying with the FTB's 

basically with the statute and also with FTB's practical 

deadlines. 

And we are open to also meeting with the 

interested parties between now and the June Board 

meeting and then also discussing further with the FTB if 

there's any way we can get any additional extension of 

their practical deadline. 

Basically, if we were to identify important, 

substantive changes that could be made at the June Board 

meeting and that could be accommodated by an extended 

deadline from the FTB, then we would recommend those at 

that time. 

The Board could then make those changes and 

send the regulation with the changes to the 15-day file 

and then corne back adopt the regulation in July -- or 

the July Board meeting. And then we would be able to 

still get OAL approval by, we think, about September 

19th. 
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And, so, we're not sure if we'll be able to 

make changes and still meet FTB's practical 

ines, but we're f tely still interested in 

meeting with the res les to make sure we're 

aware of any concerns and so that we can all 

address them for the a at the June meeting as 

well. 

MS. YEE: Thank you very much, Mr. Heller. 

Let us hear from speaker. 

Good morning. 

-000--

GUTIERREZ 

Califo a rs Association 

---000--

MR. GUTIERREZ: od morning. My name's Rob 

ierrez, I'm with t Ii rnia Taxpayers 

sociation. 

I'm just ng if there's any way we 

could postpone the ion of this and probably go 

through an interes rties meeting a little t 

sooner -- just to hear from all of the public on s 

issue and go forward wi ? 

In our sho amount of time that we've to 

ew the regulation, we have a number of policy 

concerns that we would Ii to talk with staff and 

stions about how this will be enacted as r as 

methodology and other s . 

The use tax liance is a major problem in 
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Ii ia. We recognize that. And SB 86 provided 

taxpa rs a tool that we can use to help improve 

compliance. But the important thing is we need to t 

this we need to have the time to discuss 

this, to 1 rate it. And, to date, that hasn't 

happened. 

I tal to Sales and Use Tax staff almost a 

month y said this is probably something that 

would se to an erested parties meeting. But we 

haven't yet. Hopefully, we can further discuss 

this. 

you. 

. YEE: Thank you, Mr. Gutierrez. 

s, Members? 

MR. RUNNER: Yeah, just a couple. 

Mr. Runner? 

MR. RUNNER: Yeah, just a couple of 

observations. Again I am going to use this as a 

scuss to a broader discussion in regards to some 

use tax llenges that I think we have, cause I am 

a t this is, to me, an example of what s 

wi t I see as our kind of patchwork 

t to wi th, explain and collect use tax. 

this is another example of a hurri up 

issue cause we have got to do something. A e of 

quick observations, of course, on this. legislation 

, only re us to adopt a table, correct? 

MR. HELLER: That is correct, each ar. 
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1 MR. RUNNER: Not a regulation? 

2 MR. The Legal Department believes that 

3 the way t statute's written, the Board can - the 

4 Board would required to adopt a regulation in order 

provisions in that statute. 

6 As we would have to or FTB would 

7 have to or 

8 MR. Board of - well, we believe 

9 that of Equalization needs to adopt a document 

regul 0 r implement the terms of the -

II RUNNER: Who's Legal? Is Legal here? Who 

12 has t ion? 

13 I am here from the Legal 

14 Department. 

MR. RUNNER: Oh, okay. 

16 MR. Certainly. 

17 MR. RUNNER: I'm sorry, I'm new here, okay. 

18 MR. Essentially -

19 MR. RUNNER: And what bas~s is that opinion? 

MR. LLER: And, essentially, it just s to 

21 do wi rms of the Administrative P re 

22 and ess ially, as far as we can tell, when you 

23 well, let me first go - a regulation is ess i ly 

24 just a rule of general application. 

. RUNNER: Right. 

26 MR. And, so, if the Board's i to 

27 basically a table that every taxpayer in State 

28 of Cali rnia t's eligible can use to dete ir 
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actual use tax liability, that would be a regulation 

unless it's already prescribed by a statute. 

MR. RUNNER: But this is not -- this is not 

mandatory, right? This is -

MR. HELLER: No, it's not mandatory. 

MR. RUNNER: Okay, so, it's not mandatory, it's 

just -- it's just a tool? 

MR. HELLER: But it does allow them, basically, 

to report their use tax based on that table. 

MR. RUNNER: Right. 

MR. HELLER: If they do, then they're relieved 

of liability for their actual use tax. 

And, therefore, we think it is a rule of 

general application. And then, in addition in 

particul~r case, there are circumstances where the 

Board's required to do certain calculations or estimate 

certain amounts, but the legislature generally does a 

pretty good job of prescribing exactly what they want us 

to do or I should say what the Board -

MR. RUNNER: They do? 

That's not my understanding usually, but that's 

-- I'm glad you feel that way. 

MR. HELLER: Usually we can at least decipher 

some, you know -

MR. RUNNER: Okay. 

MR. HELLER: -- some substantive direction on 

what we're supposed to do. 

In this particular case -- and I think this 
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goes directly to CalTax's concerns as well, is that the 

-- is that the statute itself just basically tells the 

Board to estimate what somebody's use tax liability 

would be based on their adjusted gross income. 

MR. RUNNER: Right 

MR. HELLER: And, essentially, that really 

doesn't prescribe any sort of formula and different 

minds could differ on how -- what even approach you 

might take. 

MR. RUNNER: Okay, I get -- here's where -- and 

I guess 

MR. HELLER: That's why we -

MR. RUNNER: -- we can talk through -- I will 

disagree at that point in the sense that -- and, again 

the -- what drives me to that issue is the fact of the 

timeline. 

And because it's a much easier process, it 

seems to me, to go through the process, go ahead and 

adopt this -- I don't agree with it -- but this 

guideline in regards to, you know, follow the chart, see 

where you land because that's what the legislature has 

asked us to do, as opposed to then going through the 

regulatory process, which takes more time, effort and 

that we're -- what worries me is we're driving through a 

regulatory process without public input in the kind of 

way it should be. 

And, so, I -- I don't like that as a procedure. 

Let me just -- I guess I will do that in the context of 
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what I think are the challenges that we have for the use 

tax in general. 

You know, we have, I think, four or five ways 

to which people can identify their use tax right now. 

And I think most people are very confused about that. 

And I'm not sure a table helps them out very much, you 

know, at that point. 

Let me just see, it's and, quite frankly, 

the other issue that we've got is the process that we 

use, they can use their line on their income tax form, 

right? And they can go ahead and put that out. 

And, so far, we got -- I think my records show 

that we collected about $10 million. That's grown to 

that about -- that amount of money on the form. 

Then the -- to help that out, we're going to 

use a look up table in order to help people identify 

what that amount could be. 

But yet I'm interested in the fact -- and I'm 

not sure who projected it, whether it was us or the 

legislature -- but this is booked at an additional $10 

million. 

So, we're going through this whole process to 

get another $10 million, which basically works out to, 

as we look at what we think that is out there, a 1 

percent compliance rate. 

So, we believe getting this table is going to 

actually move us up to a 1 percent compliance rate, 

which to me talks about what the real core of the 
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problem is, and that is people don't understand the 

use tax. And to give a table -- and even our best 

suggestion at that po is this will move us to a 1 

percent compliance rate, it seems to me snIt answer 

the core issue and, that is, people don't understand. 

They don't understand what their obligations are or why 

they have obligations reo 

know on top of that then we have the 

quali purchaser program, you know, was put in 

place. did a few hundred thousand -- or 100,000 

letters last year and just d 200,000 more or something 

in that , for those businesses t, you know, 

have $100,000 gross income. 

again we est ted in 2010 we're go 

to colle $81 million we received $24 million. So, 

again, not a lot of - that was going ck three 

years the people could do that. 

tried to get figures for this r's and we 

haven't able to cause somehow we've ended 

information. And, so, up to January -- well, actually, 

the budget r this pa icular year is $183 million 

we're supposed to colle with the qualifi purchasers. 

Up to ry we had only received $2.4 llion. 

I asked yeste if I could an updated 

figure was told, well, now our numbers are all 

blended gether and we can't pullout i vidual 

figures more. It's ing to take us a few weeks to 

do that now. 
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So, we don't even know right now how success 

is has been, actually, it's really not a level 

of success, it's a level of failure in re 

amount of dollars that we have. 

and the big issue re is e 

are re ng, it's just that most of I 

zero. Now, that's compliance. It's zero. You may not 

lieve t they're doing it correctly, but y are 

yi they are putting zero at i 

the -- of course, then on that rti ar 

issue, it's a e-file that has to be done by il 15 

NOW, we o r ways that people have to collect -

or can ir their use tax filing and that's where 

we really t confusing with people because can use 

certa rms now that have dates of January 31st 

dates. 

, in fact, we have an instruction t we 

had t t said it was due on June 31st (verbat in one 

place ano r place in that same material said 

il 15 So, we and the unfortunate thing 

issue was t during that same period of t , we were 

colle Ities from people, even though we an 

il 15 due teo Even though people -- so, Ie 

who fil on Ma 1st could have filed on April 15 

we sent a penalty we created a penalty r 

y d it on March 1st. 

MS. YEE: Many of which we're reli 

MR. RUNNER: What's that? 
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MS. YEE: Many of which we're relieving. 

MR. RUNNER: I have asked for all to be 

reli 

And I was told that we can't do t. So, I 

ink I don't know why we would do some of we 

ought do all them. 

MS. YEE: Mr. Runner, I want to -- I'm just 

100 ng at hour, can you -- can you -- do a 

ew about the proposal before us? 

MR. RUNNER: Well, I know I want to -

s, in context of the total discussion of use tax. 

Because again I think we have to be Ie 

1 with use tax in its in the success of us ing 

e rstand use tax. And my -- my opinion is t t 

i a table, even our estimates the success of 

ti a table in is a 1 percent compliance rate. 

So, my point would be the table clearly isn't 

correctly or it doesn't help us with compliance. 

And, in conclusion, I think what our goal 

should is this Board needs to figure out a way to 

tely te people on their use tax requirements 

ir -- and on the law. 

I k challenge that we have with use 

tax - in, if - there has been lots of articles 

written t use tax and issues and who should pay it 

I'll t 1 you one of the most fascinating issues for 

me s you see one of those articles, just read the 

s a er articles. Read the comments that the 
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readers are saying. 

Because, see, here's our problem, our problems 

is Ie don't even think they owe it. Because they 

have this losophy says -- y have the ng, 

oh, the internet's tax e. They don't rstand the 

issue between fference tween a transaction tax 

that y have and a tax on the internet. 

And, as a result of that, they think that there 

shouldn't be a and that this is a new tax. They 

don't rstand the implication of use tax and 

their respons lities at at point. 

I believe it's an obli tion for -- if we're 

going success at increasing the amount of use 

tax collection, one of our imary respons ilities 

should be education of that, of ng people 

underst 

And t means not sending them a notice. 

Believe me, education by sending ople who earn 

gross $100,000 and say, "You now owe a use tax," isn't 

education. cause they still don't know why. 

So, I'm concerned that what we're doi is 

doing piecemeal approa s that are to get us very 

little real money in the door that we missed by r 

the targets that we have even set r these. 

, so, those are my concerns. Let me ak 

specifically the table. Why did we pick the number 

that we picked on table? 

MS. BUEHLER: Joe Fitz is jo ng us from 
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Research and Statistics Section. 

And he can comment on that for you. 

MR. FITZ: Yes, the reason the 0.7 percent lS 

really the result of three calculations. One is we take 

the percentage of electronic shopping and mail order 

houses spending, collected by the Census Bureau, divide 

that by income. That gives us a percentage of 2.2 

percent for 2010. 

Then we have estimated here at the Board in 

prior research that approximately 37 percent of the 

sales are purchases made by California households over 

the internet and through mail order are from companies 

that are -- that are not registered with the Board and 

then we take our sales tax rate, which is a blended rate 

of 8.61 percent statewide average, which includes 

through June 30th and then after June 30th the rate 

changes, as you know. 

So, you take those percentages, multiply them 

together and you get 0.7. 

MR. RUNNER: How do you factor in drop 

shippers? 

MR. FITZ: I have not factored in drop 

shippers. 

MR. RUNNER: Because those would be individuals 

who bought something in California, they were buying 

from it an out-of-state and the out-of-state then uses a 

California drop shipper then who pays the sales tax, 

correct? 
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MR. FITZ: That's my underst s. 

MR. RUNNER: So -- so - so, could rate be 

hi ? If you don't factor in drop sh rs? 

MR. FITZ: Well, that's an indi I 

si tion that I really don't have any ta able 

to est e the drop shippers. 

MR. RUNNER: So -- but there are rs? 

MR. FITZ: There are drop shippers. I do not 

know -

MR. RUNNER: We dl know that there are 

rs. didn't recognize drop sh rs, so, 

wou 't that make that number higher? 

I realize you don't know how far to it 

down, but if you didn't factor in drop shi rs, that's 

an overest te? 

MR. FITZ: Yes. 


MR. RUNNER: Okay, thank you. 


MS. YEE: Thank you, Mr. Runner. 


Other comments, Members? 


MS. YEE: Let me say this, I am s 


we 	 't have sufficient time for an interest ies 

me t we are under the deadlines as proscribed 

by t se Tax Board. 

I appreciate staff's recommendation 

est ishing an interested parties process rward 

subsequent years and I would whol a ly 

s 

Mr. Runner, I would agree with you wi re 
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to use tax compliance. It is a very, very tough area 

this Board has to deal with and I hope that each of us 

as Members of this Board are doing our due diligence 

with respect to outreach and education to taxpayers 

about use tax compliance. 

But I would maintain and you and I are on 

different sides of this issue the only way we're 

going to get really a great degree of compliance is to 

have the online retailers be responsible for the 

collection of the tax. 

With that, I'd like to move the revised staff 

recommendation that Ms. Buehler put forth. 

Is there a second? 

MR. HORTON: Second. 

MS. YEE: Second by Mr. Horton. 

Further -

MS. MANDEL: It was to rebut? 

MS. YEE: Well, it was to authorize 

publication, but to -

MS. MANDEL: oh, to have -

MS. YEE: have interested parties meeting 

going forward, right, so that we can still comply with 

the immediate Franchise Tax Board deadline. 

Okay. 

MS. MANDEL: Can I ask one question? 

MS. YEE: Ms. Mandel, please? 

MS. MANDEL: You know, the tables -- a lot of 

these things are legislatively mandated, so, you know, 

Electronically signed by Juli Jackson (001·065-206-4972) 62e3e343-0432-4a4b-a84f-69dbbdc6d418 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Page 101 

we have to do them. 

I assume you'll writing inst ions that 

will with the table the booklet or wherever - on 

the web, wherever people are now getting 

information? 

MS. BUEHLER: . Mandel, yes, you're corre 

we are currently dra ing those inst ions. 

MS. MANDEL: Okay. And in the course of the 

interest parties meeti , will there scussion of 

the pot ial instructions? 

I mean I -- I just happened to notice that if 

this table had been in place this year and I had chosen 

to use table, you would have got less use tax from 

me than fact that I went through all se receipts. 

mine are not internet, mine are 

out-o st e purchases brought back. And I don't know 

if a re lar person wou a sense of what these use 

tax numbers equate to to cide whether y wanted 

to -- s would be one of the taxpayer's issues, 

you know, yare protect if they use the tIe. 

They are protected, which is a big benefit, even if 

even if y might overpay by a dollar or two, it's a 

big benefit. 

I -- and I don't know how tables are 

portrayed other states, ther they give an 

indication of if you were the -- you know, t use 

tax liability level of X dollars, that's essentially 

equivalent to X dollars of purchases. Because then the 
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t r has, you know, the choice, do y want t 

ion of the table or do they want 

all ir receipts and find out that they really only 

$5 of tax that they owed? 

So, I -- I don't want to suggest one way or 

ano r whether that's the right way do it or a 

way to do it, but if I would -- I was amus I 

would been protected at a consi ly lower level 

I also scovered that I spent way too much money 

last r. 

MS. To cancel you out, I might be 

more, so 

MS. MANDEL: Oh, okay, there you go, it's all 

ly then. 

MS. YEE: All right. But I think the 

structions are going to be really really ant to 

ling. 


MS. BUEHLER: We agree. 


MR. RUNNER: Just for my information, s 


it mean to protected? 

f somebody puts in $63 in that line item 

cause t t's re y 11 on the chart, what does 

mean y're protected? 

That was my understanding, that 

re was something in the statute. 

MR. RUNNER: Well, I think no -- I think they 

said 

I just don't know what that -- and I'm kind of 
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t ng to figure out what "protected" means. 

MR. HELLER: sically just means that if we 

were to go and audit t t r, which -- which bas 

on my answer we would not do - but if we were, we 

basically could not we could not assess them r 

tional tax over amount required by that 

MR. RUNNER: And how do we -  how do we t 

somebody on - again, se are individuals, this isn't 

a company. 

So, how do you - how do you audit an 

i vidual in re -- when you are going to do an 

t, how what would you ask for if you were 

ting somebody on ir ine purchases? 

What would you ask them to bring ? 

MS. BUEHLER: It would typically be ir 

purchase records. 

MR. RUNNER: So, you think people out re 

keep individuals, ir purchase records? 

MS. BUEHLER: Some individuals might, but we'd 

also be using the data we receive as far as our 

normal data mining cesses, the things that we would 

nd from other companies, where we can see 

purchases that are by individuals. 

MR. RUNNER: We information that 

individual purchases t t they make on the internet? 

MS. BUEHLER: I don't know that they be 

ernet purchases, r se, no. 

MR. RUNNER: 11, let me ask, we know 
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individual purchases that - which people make that they 

owe use tax on? 

MS. BUEHLER: In some instances, yes. 

RUNNER: How do we t that ta? 

MS. HLER: data is obtained through our 

sources that we have via audit of other companies. 

In the past we also subpo companies 

for information on equipment purchases. Farming 

equipment, example, was done previously. 

MR. RUNNER: But this se are individuals 

now, we're not - I get the -

MS. HLER: Right, with the 

MR. RUNNER: -- we're talk about just going 

Joe Taxpayer out there now. 

MS. BUEHLER: Right. 

MR. RUNNER: Because we don't normally all 

do this, this is -- this is like a whole new area r 

us, right? 

MS. BUE Yes, internet 

MR. RUNNER: We normally do businesses. 

MS. BUEHLER: Right. 

MR. RUNNER: So, this is a whole new area that 

we're aling with? 

And, so a in I am just -- so, what I'm 

aring you tell me is that what we will do is -

actually, there was a little bit of distinction re, 

one said we won't audit and it sounded like the other 

one said we would t. 
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MS. BUEHLER: We have not audited individuals 

at this point. 

MR. RUNNER: But I guess -- I guess if they 

didn't put a number in there the answer to that is we 

could audit them? 

MR. HELLER: That is correct. 

MS. BUEHLER: Correct. 

MR. RUNNER: So, basically, what we're saying 

you put a number in there, even if they put zero then we 

won't audit them? They're pro cted? y put zero and 

they're prote ed? 

MR. HELLER: No, they're not we can -- if a 

taxpayer reports zero and we were to audit them and 

determine that they had a liability in excess of zero, 

then we could audit -- we could go ahe and assess that 

liability, cause that amount wouldn't be from our 

from the -- least the use tax table being recommended 

today, whi doesn't have a zero liability r anyone. 

MR. RUNNER: Oh, okay. Since y dn't use a 

number. 

MR. HELLER: If they used one of numbers 

from the chart, though, then they would protected 

from being audited. 

MR. RUNNER: So, the BOE believes that 

everybody right now in the State of Cali rnia should 

keep all their purchase records r all their out of 

state purchases? 

Now, again, the problem is, as we talked about, 
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drop shippers - em is that if they t 

wrong number down one of their issues with a 

shipper, our number's wrong for them, right? 

Because we - we have overestimated this 

correct? 

MR. FITZ: s. 

MR. RUNNER: why would do -- well, let me 

this -- why would we overestimate the chart? 

Why would if we don't know the number, why 

would we automatically assume that the number is zero 

and charge people a r tax? 

MR. HELLER: S r Runner, there was 

definitely no plan to overest te anyone's liability. 

The real issue re, and one of the main 

reasons we're in front of Board today -- and this 

wasn't just a mathematical calculation that Joe could 

just go ahead and do s off to the Franchise 

Board, is that we're really t ng to get this est 

of everyone in a certa ass so that large groups of 

people can use this to te their estimated use tax 

based on adjusted gross income. 

And you can rs how there's probably 

lots of people in the pool who may not have any 

purchases where there was a drop shipper involved. 

MR. RUNNER: 

MR. HELLER: re be some that have eve 

purchase that's like 

MR. RUNNER: y don't know. 
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MR. HELLER: refs really no 

MR. RUNNER: y don't know. 

MR. HELLER: - there's really no way -- we 

still have to create an estimate that's sort of an 

ave 

MR. RUNNER: 0 y. 

MR. HELLER: , so, I don't ink it was an 

tent ion to not account for it, it was, as Joe is 

sa ng 

MR. RUNNER: 

MR. HELLER: or as Joe was sa ng before, it 

was really data that was going out. 

MR. RUNNER: I t the problem. And I'm not - 

I wi - I think we to figure out how to solve it. 

I'm -  I don't nk it's so As the 

Members said that we ne to just go out t re and do 

ourselves, educate leo 

I think we need to really review to see what 

people even understand the use tax. I think it 

ought to be a total Boa obligation, not an individual 

Boa Member obligation. 

MS. YEE: I think it is. I hope it is. 

MR. RUNNER: 11, but I haven't seen it. 

We've never had a pro 

MS. YEE: Oh, we have. 

MR. RUNNER: No, we haven't. 

MS. YEE: We had public awareness 


campai funded. You've put money in budget to do 
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it, we've done it. 

MR. RUNNER: But again 

MS. s is where we are. 

MR. RUNNER: - again here no, but what 

we've done is we've we've paid to tell people what 

ir obligations are, we have not a program in 

regards to helpi people underst t issue of use 

tax. 

But to t t -- just in clos , I think the 

issue that -- that we deal with here is t all of this 

ef rt, all of this issue about potential audits, all of 

issue about putting the number down, our goal is a 

1 rcent compliance e. That's what we that's we 

est e, a 1 percent compliance rate. 

MS. YEE: A lot of dollars, a lot of dollars. 


MR. RUNNER: No, it's $10 million more. 


MR. HORTON: Madam Chair, if I may? 


MS. YEE: Mr. Horton? 


Let me you, we do have a motion and a 


second on the table. 

MR. HORTON: re, the uniqueness of drop 

shipping generally implies that it would a lly go the 

o 	 r way, in my opinion. 

Because drop is so uni , it would be 

offs and probably more taxpayers wi drop 

ing than you do is situation than you actually 

So, in that case, the number would actually be 
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hi r if you put it in there. So, I would beg to 

differ about the est te, about it i lower. 

And since our inception In 1879 ongoing 

e ion has been goal and obje 

I concur wi Mr. Runner and Mrs. Yee that 

re should be some rmalized effort, how we define 

- certainly, we should spend some time discussing 

t and maybe we'll ing it back an as item 

somewhere down the ro or set up a process to allow 

to happen. 

The cost fit analysis that measures success 

is just that. In this case the revenue rated far 

ighs the actual cost of generating revenue. 

So, refore, we're successful. 

So, what staff what the 1 islature is 

do ,even though it's not generating billions, 

10 Ilion is a lot of money and it is a successful 

proje because of cost benefit is. The 

actual cost of doing is is minimal. 

The other ng that I'd like us to be 

cogniz of is that Board of Equal zation is not a 

is certainly perce by some as a taxing agency, 

but re are others who see the agency as a compliance 

agency. 

And if you look the numbers, t majority of 

the revenue generated the Board of lization is 

through compliance whi -- which occurs as a result of 

ion, an element of enforcement, as well, and a 
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huge element of ration t exists. 

And, so, you've got to have sing in 

play in ace, a re ation in place, a cha of 

some some sort of guidance ace in 0 r to beg 

to educate about the t yer in 0 r to enhance 

self-compliance. 

The dollars generated by the Board of 

lization conceivably d not be sufficient, I 

believe Board gene es some $700 million relative 

to historical $53 llion that it's collect 

So, it's a very small percentage of the money 

that we a lly gene So, I would encoura us to 

measure our success to include compliance element. 

It is un rtunate t that the chart 

couldn't been given more taxpayer's partic ion, 

I mean -- but this is the intersection we f 

ourselves, un rtunately. 

MS. YEE: Okay. I think we want to balance 

that, though, against not having this tool available 

ately, so -

MR. HORTON: Ye 

MS. YEE: we've had and I think Cal-Tax 

ac lly has a proponent of the tax table that I 

would agree, I wish the time could allowed r more 

public input. 

Thank you. We have a motion second to 

adopt the sed staff recommendation to publi 

authorize publication, and to ed with an interested 
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ties meeting for use of the tax table go rward. 

Please call roll. 

MS. OLSON: ? 

MS. YEE: 

MS. OLSON: MR. Horton? 

MR. HORTON: 

MS. OLSON: Steel? 

MS. STEEL: No. 

MS. OLSON: Mr. Runner? 

MR. RUNNER: No. 

MS. OLSON: Ms. Mandel? 

MS. MANDEL: 

MS. OLSON: Motion carries. 

-000--
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REPORTER'S IFICATE 

State of California 

ss 

County of Sacramento 

I, JULI PRICE JACKSON, Hearing rter for 

California State Board of Equalization certify that on 

April 26, 2011, I recorded verbat ,in sho , to 

best of my lity, the proceedings in 

above-entitl hearing; I transcribed the shorthand 

writ into typewriting; and that prece ges 1 

rough 111 constitute a compl e and accurate 

transcription of the shorthand writing. 

Oat July 1, 2011 

Hearing Repo er 
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ESTIMATE OF COST OR SAVINGS RESULTING 

FROM PROPOSED REGULATORY ACTION 


Proposed Amendment of Sales and Use Tax Regulation 1685.5, Calculation ofEstimated 
Use Tax - Use Tax Table 

STATEMENT OF COST OR SAVINGS FOR NOTICE OF PUBLIC HEARING 

The State Board of Equalization has detennined that the proposed action does not impose 
a mandate on local agencies or school districts. Further, the Board has determined that the action 
will result in no direct or indirect cost or savings to any State agency, any local agency or school 
district that is required to be reimbursed under Part 7 (commencing with Section 17500) of 
Division 4 of Title 2 of the Government Code or other non-discretionary cost or savings imposed 
on local agencies, or cost or savings in Federal funding to the State ofCalifornia. 

The cost impact on private persons or businesses will be insignificant. This proposal will 
not have a significant adverse economic impact on businesses. 

This proposal will not be detrimental to California businesses in competing with 
businesses in other states. 

This proposal will neither create nor eliminate jobs in the State of California nor result in 
the elimination of existing businesses or create or expand business in the State of California. 

~!~pe;=~y~ Date te2a-Zo l/ 
I Regulations Coordinator 

Approved by ------"'iV~_ei~':::}.'J-:-~+-'-----~-:::5/=::-::lT::::!!5:~'~'S=---~_ Date -----l-t+~-"'2-i9y~~/-A1ili;"Chi{r~ 	 if 

IfCosts or Savings are Identified, Signatures of Chief, Fiscal Management Division, and 
Chief, Board Proceedings Division, are Required 

Approved by _________________ Date 

Chief, Financial Management Division 

Approved by _________________ Date 
Chief, Board Proceedings Division 

NOTE: 	 SAM Section 6660 requires that estimates resulting in cost or 
savings be submitted for Department of Finance concurrence 
before the notice of proposed regulatory action is released. 

Board Proceedings Division 
1017105 



---------- ----------------------

------------------------------------------------

STATE OF CALIFORNIA - DEPARTMENT OF FINANCE 

ECONOMIC AND FISCAL IMPACT STATEMENT 
(REGULATIONS AND ORDERS) 
STD. 399 (REV. 1212008) See SAM Section 6601 - 6616 for Instructions and Code Citations 

ECONOMIC IMPACT STATEMENT 


1. Check the appropriate box(es) below to indicate whether this regulation: 

D a. Impacts businesses and/or employees D e. Imposes reporting requirements 

b. Impacts small businesses D f. Imposes prescriptive instead of performance 

D c. Impacts jobs or occupations D g. Impacts individuals 

D d. Impacts California competitiveness o h. None of the above (Explain below. Complete the 
Fiscal Impact Statement as appropriate.) 

No significant adverse economic impact on business or employees,small business,jobs or occupations.h. 

(If any box in Items 1 a through g is checked, complete this Economic Impact Statement.) 

2. Enter the total number of businesses impacted: Describe the types of businesses (Include nonprofits.): 

Enter the number or percentage of total businesses impacted that are small businesses: ____ 


,ter the number of businesses that will be created: eliminated: 


Explain: 


4. Indicate the geographic extent of impacts: Statewide D Local or regional (List 

5. Enter the number of jobs created: or eliminated: ___ Describe the types of jobs or occupations impacted: ____ ......... ____._...... ______ 


6. Will the regulation affect the ability of California businesses to compete with other states by making it more costly to produce goods or services here? 

DYes If yes, explain briefly: 

1. What are the total statewide dollar costs that businesses and individuals may incur to comply with this regulation over its lifetime? $ 

a. Initial costs for a small business: $ ________ Annual ongoing costs: Years: 

b. Initial costs for a typical business: $ _______ Annual ongoing costs: Years: 

c. Initial costs for an individual: $ _______ Annual ongoing costs: $ ____ Years: 

< Describe other economic costs that may occur: ______.........__________........________..........______.___.........______.........._ 




-----

ECONOMIC AND FISCAL IMPACT STATEMENT cont. (STD. 399, Rev. 1212008) 

2. If multiple industries are impacted, enter the share of total costs for each industry: 

3. 	 If the regulation imposes reporting requirements, enter the annual costs a typical business may incur to comply with these requirements. (Include the dollar 

costs to do programming, record keeping, reporting. and other paperwork, whether or not the paperwork must be submitted.): $ 

4. 	 Will this regulation directly impact housing costs? DYes D No If yes, enter the annual dollar cost per housing unit: ____ and the 

number of units: 

5. Are there comparable Federal regulations? DYes D No Explain the need for State regulation given the existence or absence of Federal 

regulations: --------------------------------_...-------------- 

Enter any additional costs to businesses and/or individuals that may be due to State - Federal differences: $ _____ 

C. ESTIMATED BENEFITS (Estimation of the dollar value of benefits is not specifically required by rulemaking law. but encouraged.) 

1. Briefly summarize the benefits that may result from this regulation and who will benefit: 

2. Are the benefits the result of : D speCific statutory requirements, or D goals developed by the agency based on broad statutory authority? 

3. What are the total statewide benefits from this regulation over its lifetime? $ 

not 

1. List alternatives considered and describe them below. If no alternatives were considered. explain why not: . 

2. Summarize the total statewide costs and benefits from this regulation and each alternative considered: 

Regulation: Benefit: Cost: • ________ 

Alternative 1: Benefit: Cost: 

Alternative 2: Benefit: Cost: • ________ 

3. Briefly discuss any quantification issues that are relevant to a comparison of estimated costs and benefits for this regulation or alternatives: 

--------_.........__._----

4. Rulemaking law requires agencies to consider performance standards as an alternative. if a regulation mandates the use of specific technologies or 

equipment, or prescribes specific actions or procedures. Were performance standards considered to lower compliance costs? DYes D No 

E. MAJOR REGULATIONS (Include calculations and assumptions in the rulemaking record.) Cal/EPA boards, offices, and departments are subject to the 
following additional requirements per Health and Safety Code section 57005. 

Page 2 



-----------------------------------------------------------------------------------------

----------------------------------------------------------------

---------------------------------------------------------------------------

------

ECONOMIC AND FISCAL IMPACT STATEMENT cont. (STD. 399, Rev. 12/2008) 

1. Will the estimated costs of this regulation to California business enterprises exceed $10 million? DYes D No (If No, skip the rest of this section.) 

driefly describe each equally as an effective alternative, or combination of alternatives, for which a cost-effectiveness analysis was performed: 


Alternative 1: 


Alternative 2: 

3. For the regulation, and each alternative just described, enter the estimated total cost and overall cost-effectiveness ratio: 

Regulation: Cost-effectiveness ratio: $ ______ 

Alternative 1: Cost-effectiveness ratio: $ _________ 


Alternative 2: Cost-effectiveness ratio: $ _________ 


FISCAL IMPACT STATEMENT 


A FISCAL EFFECT ON LOCAL GOVERNMENT (Indicate appropriate boxes1 through 6 and attach calculations and assumptions of fiscal impact for the current 
year and two subsequent Fiscal Years.) 

D 1. 	Additional expenditures of approximately $ in the current State Fiscal Year which are reimbursable by the State pursuant to 

Section 6 of Article XIII B of the California Constitution and Sections 17500 et seq. of the Government Code. Funding for this reimbursement: 

D a. is provided in _________ ' Budget Act of _____...___ or Chapter --------  Statutes of 
------- 

b. will be requested in the Governor's Budget for appropriation in Budget Act of 
----~(F~IS~C~A~L~Y~EA~R~)----- ---------- 

,---, '2. Additional expenditures of approximately $ ________ in the current State Fiscal Year which are not reimbursable by the State pursuant to 

Section 6 of Article XIII B of the California Constitution and Sections 17500 et seq. of the Government Code because this regulation: 

D a. implements the Federal mandate contained in _____________________________________ 

D b. implements the court mandate set forth by the 

court in the case of 	 vs.----------------------- ------------------........... 


c. 	 implements a mandate of the people of this State expressed in their approval of Proposition No. ________ 

election; (DATE) 

D d. is issued only in response to a specific request from the 

_____ ............__.________ ............__........________ .............__........_________ .......... _ ' which isfare the only local entity(s) affected; 


D e. will be fully financed from the ____________-:==-==::-=-::c:::--=:=-:_____________ authorized by Section 

1. provides for savings to each affected unit of local government which will, at a minimum, offset any additional costs to each such unit; 

D g. creates. eliminates, or changes the penalty for a new crime or infraction contained in _____________________ 

3. Savings of approximately $ _______annually. 

D 4. No additional costs or savings because this regulation makes only technical, non-substantive or clarifying changes to current law regulations. 
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ECONOMIC AND FISCAL IMPACT STATEMENT cont. (STD. 399, Rev. 2-98) 

~ 5. No fiscal impact exists because this regulation does not affect any local entity or program. 

06. 	Other. 

B. FISCAL EFFECT ON STATE GOVERNMENT (Indicate appropriate boxes 1 through 4 and attach calculations and assumptions of fiscal impact for 
the current year and two subsequent Fiscal Years.) 

o1. Additional expenditures of approximately $'--_____'--in the current State Fiscal Year. It is anticipated that State agencies will: 

o a. 	be able to absorb these additional costs within their existing budgets and resources. 

b. request an increase in the currently authorized budget level for the _______fiscal year. 

2. Savings of approximately $________in the current State Fiscal Year. 

IZh No fiscal impact exists because this regulation does not affect any State agency or program. 

Other.04. 
C. F}SCAL EFFECT ON FEDERAL FUNDING OF STATE PROGRAMS (IndiCi'tf' a.cprC!;:-Iate boxes 1 through 4 and attach calculations and as:>umptions 

ofriscal impact for the current year and two subsequent Fiscal Years.) 

01. Additional expenditures of approximately $._________in the current State Fiscal Year. 

02. Savings of approximately $_________in the current State Fiscal Year. 


[2J 3. No fiscal impact exists because this regulation does not affect any federally funded State agency or program. 


04. Other. 

SIGNATURE TITLE 

£S Regulations Coordinator 

AGENCY SECRETARY' 

APPROVAUCONCURRENCE 

DEPARTMENT OF FINANCE 2 

APPROVAUCONCURRENCE 

DATE 

SAM section 6660 

1. 	 The signature attests that the agency has completed the STD. 399 according to the instructions in SAM sections 6600-6680, and understands the 
impacts of the proposed rulemaking. State boards, offICes, or departments not under an Agency Secretary must have the form signed by the highest 
ranking official in the organization. 

2. 	 Finance approval and signature is required when SAM sections 6600-6670 require completion of the Fiscallmpad Statement in the STD. 399. 
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Notice of Proposed Regulatory Action 

The State Board of Equalization Proposes to Adopt 


California Code of Regulations, Title 18, Section 1685.5, 


Calculation ofEstimated Use Tax - Use Tax Table 


NOTICE IS HEREBY GIVEN 

The State Board of Equalization (Board), pursuant to the authority vested in it by 
Revenue and Taxation Code (RTC) section 7051, proposes to adopt California Code of 
Regulations, title 18, section (Regulation) 1685.5, Calculation ofEstimated Use Tax 
Use Tax Table. Regulation 1685.5 prescribes the manner in which the Board "shall 
annually calculate the estimated amount of use tax due according to a person's adjusted 
gross income and by July 30 of each calendar year make available to [the] Franchise Tax 
Board such amounts in the fonn of a use tax table," as required by Revenue and Taxation 
Code (RTC) section 6452.1, as amended by section 1 of Senate Bill No. (SB) 86 (Stats. 
2011, ch. 14), and prescribes the use tax table for calendar year 2011. 

PUBLIC HEARING 

A public hearing on the adoption of the proposed regulatory action will be held in Room 
207,5901 Green Valley Circle, Culver City, at 9:30 a.m., or as soon thereafter as the 
matter may be heard, on June 21,2011. At the hearing, any interested person may 
present or submit oral or written statements, arguments, or contentions regarding the 
proposed adoption of Regulation 1685.5. 

AUTHORITY 

R TC section 7051. 

REFERENCE 

RTC section 6452.1. 

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW 

Prior Law 

RTC section 6452.1, as enacted by Statutes 2010, chapter 721, section 2, pennits 
taxpayers to make an irrevocable election to report "qualified use tax" on an "acceptable 
[income] tax return" filed with the Franchise Tax Board (FTB) in order to make it more 
convenient for taxpayers to comply with their use tax obligations. RTC section 6452.1, 
subdivision (d)(2), as enacted by Statutes 2010, chapter 721 defined the tenn "qualified 
use tax" to mean a taxpayer's actual unpaid use tax liability after applying the state use 
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taxes imposed under the Sales and Use Tax Law (RTC § 6001 et seq.) and section 35 of 
article XIII of the California Constitution, and the local and district use taxes imposed in 
conformity with the Bradley-Bums Uniform Local Sales and Use Tax Law (RTC § 7200 
et seq.) or in accordance with the Transactions and Use Tax Law (RTC § 7251 et seq.) to 
the taxpayer's purchases of tangible personal property subj ect to use tax. 

Current Law 

SB 86 was enacted on March 23, 20 II. It amended RTC section 6452.1 to make it more 
convenient for taxpayers to comply with their use tax obligations by giving taxpayers the 
option to report their "estimated use tax liabilities," based upon their adjusted gross 
income for income tax purposes, for one or more single nonbusiness purchases of 
individual items oftangible personal property each with a sales price ofless than one 
thousand dollars ($1000), as determined from a use tax table, instead of calculating and 
reporting their actual unpaid use tax liabilities (as described above). In addition, RTC 
section 6452.1, subdivision (d)(2)(A)(i)(II), as amended by SB 86, provides that "the 
Board shall annually calculate the estimated amount of use tax due according to a 
person's adjusted gross income and by July 30 ofeach calendar year make available to 
[the] Franchise Tax Board such amounts in the form ofa use tax table" for inclusion in 
the instructions to the FTB's returns and use by eligible taxpayers. 

Proposed Regulation 

The Board proposes to adopt Regulation 1685.5 to prescribe the use tax table that 
taxpayers may use to estimate their calendar-year 2011 use taxes based upon their 
adjusted gross income, prescribe the manner in which the Board shall annually calculate 
the estimated amount of use tax due according to a person's adjusted gross income for 
calendar-year 2012 and subsequent years, and prescribe the format of the use tax tables 
the Board must make available to the FTB each year. The objectives of the proposed 
regulation are to fulfill the Board's duty to estimate the amount of use tax due according 
to a person's adjusted gross income and make the estimate available to the FTB in the 
form of a use tax table for calendar-year 2011 and to clearly prescribe the manner in 
which the Board shall estimate the amount of use tax due according to a person's 
adjusted gross income and make the estimate available to the FTB in the form of a use 
tax table for calendar-year 2012 and subsequent years. 

There are no comparable federal regulations or statutes to Regulation 1685.5. 

NO MANDATE ON LOCAL AGENCIES AND SCHOOL DISTRICTS 

The Board has determined that the adoption ofproposed Regulation 1685.5 will not 
impose a mandate on local agencies or school districts, including a mandate that is 
required to be reimbursed under part 7 (commencing with section 17500) of division 4 of 
title 2 of the Government Code. 
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NO COST OR SAVINGS TO STATE AGENCIES, LOCAL AGENCIES, AND 
SCHOOL DISTRICTS 

The Board has determined that the adoption of proposed Regulation 1685.5 will result in 
no direct or indirect cost or savings to any state agency, any cost to local agencies or 
school districts that is required to be reimbursed under part 7 (commencing with section 
17500) of division 4 of title 2 of the Government Code, other non-discretionary cost or 
savings imposed on local agencies, or cost or savings in federal funding to the State of 
California. 

NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY 
AFFECTING BUSINESS 

The adoption of proposed Regulation 1685.5 will enable the Board to fulfill its duty to 
estimate the amount of use tax due aecording to a person's adjusted gross income and 
make the estimate available to the FTB in the form ofa use tax table for calendar-year 
2011 and clearly prescribe the manner in which the Board shall estimate the amount of 
use tax due according to a person's adjusted gross income and make the estimate 
available to the FTB in the form ofa use tax table for calendar-year 2012 and subsequent 
years. The Board's use tax tables will enable taxpayers to choose to report their 
estimated use tax liabilities for one or more single nonbusiness purchases of individual 
items of tangible personal property each with a sales price of less than one thousand 
dollars ($1000), instead of calculating and reporting their actual unpaid use tax liabilities 
(as discussed above). And, the proposed regulation will not impose any new taxes, it will 
not change any exemptions or exclusions, and it will not even require taxpayers to use the 
Board's use tax tables to report their use tax liabilities. Therefore, the Board has made an 
initial determination that the adoption of proposed Regulation 1685.5 will not have a 
significant, statewide adverse economic impact directly affecting business, including the 
ability of California businesses to compete with businesses in other states. 

The adoption of proposed Regulation 1685.5 may affect small business. 

NO COST IMP ACTS TO PRIVATE PERSONS OR BUSINESSES 

The Board is not aware of any cost impacts that a representative private person or 
business would necessarily incur in reasonable compliance with the proposed action. 

RESULTS OF THE ASSESSMENT REQUIRED BY GOVERNMENT CODE 
SECTION 11346.3, SUBDIVISION (b) 

The Board has determined that the adoption ofproposed Regulation 1685.5 will neither 
create nor eliminate jobs in the State of California nor result in the elimination of existing 
businesses nor create or expand business in the State ofCalifornia. 
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NO SIGNIFICANT EFFECT ON HOUSING COSTS 

Adoption of proposed Regulation 1685.5 will not have a significant effeet on housing 
costs. 

DETERMINATION REGARDING ALTERNATIVES 

The Board must determine that no reasonable alternative considered by it or that has been 
otherwise identified and brought to its attention would be more effeetive in carrying out 
the purpose for which this action is proposed, or be as effective as and less burdensome 
to affected private persons than the proposed action. 

CONTACT PERSONS 

Questions regarding the substance of the proposed regulation should be directed to 
Bradley M. Heller, Tax Counsel IV, by telephone at (916) 323-3091, bye-mail at 
Bradley.Hellcr(ii;hoc.ca.gov, or by mail at State Board ofEqualization, Attn: Bradley M. 
Heller, MIC:82, 450 N Street, P.O. Box 942879, Sacramento, CA 94279-0082. 

Written comments for the Board's consideration, notice of intent to present testimony or 
witnesses at the public hearing, and inquiries concerning the proposed administrative 
action should be directed to Mr. Rick Bennion, Regulations Coordinator, by telephone at 
(916) 445-2130, by fax at (916) 324-3984, bye-mail at Richard.Bennion(a}boe.ca.gov, or 
by mail at State Board of Equalization, Attn: Rick Bennion, MIC:80, 450 N Street, P.O. 
Box 942879, Sacramento, CA 94279-0080. 

WRITTEN COMMENT PERIOD 

The written comment period ends when the public hearing begins at 9:30 a.m., or as soon 
thereafter as the matter may be heard, on June 21, 2011. If the Board receives written 
comments prior to the close ofthe written comment period, the statements, arguments, 
and/or contentions contained in those comments will be presented to and considered by 
the Board before the Board decides whether to adopt proposed Regulation 1685.5. The 
Board will only consider written comments received by that time. 

AVAILABILITY OF INITIAL STATEMENT OF REASONS AND TEXT OF 
PROPOSED REGULATION 

The Board has prepared an underscored version of the text of proposed Regulation 
1685.5 illustrating its express terms and an initial statement of reasons for the adoption of 
the proposed regulation. These documents and all the information on which the proposed 
regulation is based are available to the public upon request. The rulemaking file is 
available for public inspection at 450 N Street, Sacramento, California. The express 
terms of the proposed regulation and the Initial Statement ofReasons are also available 
on the Board's Website at 

-'-'-'-'-'-'-'-=-"'-~=~. 
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SUBSTANTIALLY RELATED CHANGES PURSUANT TO GOVERNMENT CODE 
SECTION 11346.8 

The Board may adopt proposed Regulation 1685.5 with changes that are non substantial 
or solely grammatical in nature, or sufficiently related to the original proposed text that 
the public was adequately placed on notice that the changes could result from the 
originally proposed regulatory action. If a sufficiently related change is made, the Board 
will make the full text of the proposed regulation, with the change clearly indicated, 
available to the public for at least 15 days before adoption. The text of the resulting 
regulation will be mailed to those interested parties who commented on the original 
proposed regulation orally or in writing or who asked to be informed of such changes. 
The text of the resulting regulation will also be available to the public from Mr. Bennion. 
The Board will consider written comments on the resulting regulation that are received 
prior to adoption. 

AVAILABILITY OF FINAL STATEMENT OF REASONS 

If the Board adopts proposed Regulation 1685.5, the Board will prepare a Final Statement 
of Reasons, which will be made available for inspection at 450 N Street, Sacramento, 
California, and available on the Board's Website at wWH'.boe.ca.goF. 
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Proposed Regulation 1685.5 Page 1 of 3 

Regulation 1685.5. Calculation ofEstimated Use Tax - Use Tax Table 

Reference: Section 6452.1, Revenue and Taxation Code. 

(a) IN GENERAL 

The Board of Equalization (BOE) is required to annually calculate the estimated amount of 
use tax due according to a person's adjusted gross income (AGI) and make such amounts 
available to the Franchise Tax Board (FTB), by July 30 of each year, in the form of a use tax 
table for inclusion in the instructions to the FTB's returns. 

(b) DEFINITIONS AND DATA SOURCES 

(1) AGI RANGES. The use tax table shall be separated into eight (8) AGI ranges as 
follows: 

(A) AGI less than $20,000; 

(B) AGI of $20,000 to $39,999; 

(C) AGI of $40,000 to $59,999; 

(D) AGI of $60,000 to $79,999; 

(E) AGI of $80,000 to $99,999; 

(F) AGI of$lQO,OOO to $149,999; 

(G) AGI of$150,000 to $199,999; 

(H) AGI more than $199,999. 

(2) USE TAX LIABILITY FACTOR OR USE TAX TABLE PERCENT AGE. For the 
2011 calendar year the use tax liability factor or use tax table percentage shall be 0.070 
percent (.0007). On May 1,2012, and each May 1 thereafter, the BOE shall calculate the use 
tax liability factor or use tax table percentage for the current calendar year by multiplying the 
percentage of income spent on electronic and mail order purchases for the proceeding 
calendar year by 0.37, multiplying the product by the average state, local, and district sales 
and use tax rate, and then rounding the result to the nearest thousandth of a percent. 

(3) TOTAL PERSONAL INCOME. Total personal income shall be determined by 
reference to the most current personal income data published by the United States Bureau of 
Economic Analysis. 

(4) TOTAL SPENDING AT ELECTRONIC SHOPPING AND MAIL ORDER HOUSES. 
Total spending at electronic shopping and mail order houses shall be determined by reference 



Proposed Regulation 1685.5 Page 2 of3 

to the most current electronic shopping and mail order house spending data published by the 
United States Census Bureau. 

(5) PERCENTAGE OF INCOME SPENT ON ELECTRONIC AND MAIL ORDER 
PURCHASES. The percentage of income spent on electronic and mail order purchases during 
a calendar year shall be calculated by dividing the total spending at electronic shopping and 
mail order houses for that year by the total personal income for that year, multiplying the 
result by 100, and rounding the result to the nearest tenth of a percent. 

(6) AVERAGE STATE, LOCAL, AND DISTRICT SALES AND USE TAX RATE. The 
average state, local, and district sales and use tax rate for a calendar year shall be the total of: 

(A) The rates of the statewide sales and use taxes imposed under section 35 of article XIII 
of the California Constitution and the Sales and Use Tax Law (Rev. & Tax. Code, § 6001 et seq.) 
in effect on January I of that year; 

(B) The statewide rate of local tax imposed under the Bradley-Burns Uniform Local 
Sales and Use Tax Law (Rev. & Tax. Code, § 7200 et seq.) in effect on January 1 of that year; 
and 

(C) The weighted average rate of the district taxes imposed under the Transactions and 
Use Tax Law (Rev. & Tax Code, § 7251 et seq.) in effect in the various jurisdictions throughout 
the state on January 1 of that year after taking into account the proportion of the total statewide 
taxable transactions (by dollar) reported for each jurisdiction during the fourth quarter of the 
calendar year that is two years prior to the calendar year for which the calculation is made. For 
example, the total reported taxable transactions (by dollar) for the fourth quarter of 20 I 0 shall be 
used to determine the weighted average rate of the district tax rates in effect on January 1, 2012, 
to calculate the weighted average rate ofdistrict taxes for calendar year 2012. 

(c) CALCULATION OF THE ESTIMATED USE TAX LIABILITY 

(1) The estimated use tax liability for the AGI range described in subdivision (b)(1 )(A) 
shall be determined by multiplying $10,000 by the use tax liability factor or use tax table 
percentage and then rounding the result to the nearest whole dollar. 

(2) The estimated use tax liability for the AGI ranges described in subdivision (b)(1)(B) 
through (G) shall be determined by multiplying the midpoint of each AGI range by the use tax 
liability factor or use tax table percentage and then rounding the result to the nearest whole 
dollar. 

(3) The estimated use tax liability for the AGI range described in subdivision (b)(1)(H) 
shall be determined by multiplying each range member's actual AGI by the use tax liability 
factor or use tax table percentage and then rounding the result to the nearest whole dollar. 
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(d) USE TAX TABLE FORMAT 

(1) The use tax table for calendar year 2011 shall provide as follows: 

Adjusted Gross Income 
(AGI) Ran2e Use Tax Liability 

Less Than $20,000 $7 

$20,000 to $39,999 $21 

$40,000 to $59,999 $35 

$60,000 to $79,999 $49 

$80,000 to $99,999 $63 

$100,000 to $149,999 $88 

$150,000 to $199,999 $123 
More than $199,999 -Multiply AGI by 0.070% (.0007) 

(2) The use tax tables for calendar year 2012 and subsequent years shall utilize the same 
format as the use tax table for calendar year 2011. 
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Bennion, Richard 

From: BOE-Board Meeting Material 
Sent: Friday, May 06,2011 10:29 AM 
To: Alonzo, Mary Ann (Legal); Anderson, Karen E.; Barnett, Louis; Bartolo, Lynn; Bennion, 

Richard; Bisauta, Christine (Legal); Blake, Sue (Legal); BOE-Board Meeting Material; Boring, 
DHara; Carey, Lynne; Cazadd, Kristine; Chung, Sophia (Legal); Cooke, Deborah (Legal); 
Creager, Bernice; Davis, Toya; Delgado, Maria; Duran, David; Epolite, Anthony (Legal); 
Evans, Regina; Ferris, Randy (Legal); Forman, Amber M; Garcia, Laura; Gau, David; Gilman, 
Todd; Giorgi, Dolores; Goehring, Teresa; Gore, Anita; Hale, Mike; Hall, Gail; Harrison, Ryan; 
Harvill, Mai; He, Mengjun; Heller, Bradley (Legal); Hellmuth, Leila; Hughes, Shellie L; Ingenito, 
Robert; Jacobson, Andrew; Kinkle, Sherrie; Kuhl, James; Lambert, Robert (Legal); Levine, 
David H. (Legal); LoFaso, Alan; Maddox, Ken; Madrigal, Claudia; Maeng, Elizabeth; 
MarcyJo.Mandel@boe.ca.gov; Matsumoto, Sid; McGuire, Jeff; Miller, Brad; 
mmandel@sco.ca.gov; Moon, Richard (Legal); Morquecho, Raymond; Olson, Diane; Pales, 
Karen; Ralston, NaTasha; Riley, Denise (Legal); Ruwart, Carole (Legal); Scott, Megan; Shah, 
Neil; Smith, Rose; Stowers, Yvette; Suero, Cynthia; Thomas, Robert; Torres, Rodrigo; Tran, 
Mai (Legal); Treichelt, Tim; Vasquez, Rosalyn; Wal1entine, Sean; Whitaker, Lynn; Williams, 
Lee; Worley, Tabitha; Zivkovich, Robert 

Subject: State Board of Equalization - Announcement of Regulatory Change 1685.5 

The State Board of Equalization proposes to adopt Regulation 1685.5, Calculation ofEstimated Use Tax - Use Tax Table, to clarify 
the new use tax table provisions of Revenue and Taxation Code section 6452.1. A public hearing regarding the adoption of the 
proposed regulation will be held in 5901 Green Valley Circle, Room 207, Culver City, at 
10:00 a.m., or as soon thereafter as the matter may be heard, on Tuesday, June 21, 2011. 

The proposed regulation prospectively clarifies the manner in which the Board "shall annually calculate the estimated amount of use 
tax due according to a person's adjusted gross income and by July 30 of each calendar year make available to [the] Franchise Tax 
Board such amounts in the form ofa use tax table," as required by Revenue and Taxation Code section 6452.1, and prescribes the use 
tax table for calendar year 2011. 

To view the notice of hearing, initial statement of reasons, proposed text, and history click on the following link: 
hiQ: \\'ww.boc.ca,go\n:gsrcg 16X5 5,htm. 

Questions regarding the substance of the proposed regulation should be directed to: Mr. Bradley Heller, Tax Counsel, at 450 N Street, 
MIC:82, Sacramento, CA 94279-0082, email BradleyJldlcr(tl,boe.ca.gov, telephone (916) 323-3091, or FAX (916) 323-3387. 

Written comments for the Board's consideration, notices of intent to present testimony or witnesses at the public hearing, and inquiries 
concerning the proposed regulatory action should be directed to Rick Bennion, Regulations Coordinator, telephone (916) 445-2130, 
fax (916) 324-3984, e-maillsis;hard.J3...£]!nL(l!H~!J).i.l.';:.:.Q.!l:gQ~: or by mail to: State Board of Equalization, Attn: Rick Bennion, MIC: 80, 
P.O. Box 942879-0080, Sacramento, CA 94279-0080. 

Please DO NOT REPLY to this message, as it was sent from an "announcement list." 

Privacy Policy Information: Your information is collected in accordance with our Privacy Policy 
111!r: ,. \\0\\\\. boc.ca.govill folprivacyinfi),htm 

Technical Problems: If you cannot view the link included in the body of this message, please contact the Board's webmaster at 
\\cbmaster(a hoe.ea.go\' 
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39601.39607.39608, and 40925.5. This action is pro
posed to implement, interpret. and make specific Health 
and Safety Code, sections 39607, 39608, and 40925.5. 

HEARING PROCEDURES 

The public hearing will be conducted in accordance 
with the Cali1'i.Jrnia Administrative Procedure Act, 
(jovemlncnt Code, title 2, division 3. part 1, chapter 3.5 
(commencing with section 11340). 

Following the public hearing, the Board may adopt 
the rcgulatory language as originally proposed, or with 
non-substantial or grammatical modifications. The 
Board may also adopt the proposed regulatory language 
with other modifications ifthc text as modified is sufli
ciently related to tllC originally proposed text that thc 
public was adequatcly placed on notice that the regula
tory language as modified could result from the pro
posed regulatory action: in such event, thc full regulato
rv text. with thc modifications clearly indicated, will be 
madc available to thc public, for written comment, at 
least 15 days before it is adopted. 

The public may request a copy of the modit1cd regu
latorv text from ARB's Public Information Otlice, Air 
Res(;urccs Board, 100 I J Street Visitors and Environ
mental Services Center, First Floor, Sacramento, 
California 95814, (916) 322""2990< 

SPECIAL ACCOMMODATION REQUEST 

Special accommodation or language needs can be 
provided for any ofthe following: 
• 	 An interpreter to be available at thc hearing: 

• 	 Have documents available in an altcmate f()lmat 
(i.e. Braille, largc print, etc.) onmotherlanguage: 

• 	 A disabilityrclatcd reasonable accommodatioll. 
To rcquest these special accommodations or lan

guage nceds, please contact the Clerk of the Board at 
(916) 322-5594 or by facsimilc at (916) 322-3928 as 
soon as possible, but no later than 10 business days be
fore the scheduled Board hearing. TTYITDD/Specch to 
Spcech llsers may dial 711 for the California Relay Ser
vice. 

Comodjdad especial 0 necesidad de otro idioma 
puede ser provcido para alguna dc las siguicntcs: 
• 	 Un intcrprcte que cstc disponible en la audiencia< 

• 	 DoclImentos disponiblcs ell un fonnato aitel1lo 
(pOI' decir, sistema Braille, 0 en imprcsioll grande) 
U otro idioma. 

• 	 Una acomodacibn razonab1c relacionados con una 
ineapaeidad. 

Para sol kitar estas comodidadcs especiales 0 nccesi
dades de otro idioma, por favor lIame a la oficina del 

Consejo al (916) 322--5594 0 envic un tax a (916) 
322-3928 10 mas pronto posiblc, pero no mcnos de 10 
dias de trab,tio antes del dia program ado para la audicn
cia del Conscjo. TTY ITDD/Personas que nccesiten estc 
scrvicio pueden marcar cl 711 para cl Scrvicio de Re
transmisioll de Mensajes de California. 

TITLE 18. BOARD OF EQUALJZATION 

Notice of Proposed RegUlatory Action 

The State Board of EquaJization Proposes to 

Adopt California Code of Regulations, Title 18, 

Section 1685.5, Calculation (~lEstimated Use TtL,( 


Use 1ax Tahle 

NOTICE IS HEREBY GIVEN 

The State Board of Equalization (Board), pursuant to 
the authority vcsted in it by Revenue and Taxation Code 
(RTC) scction 7051, proposes to adopt Califomia Code 
of Regulations, title 18, section (Regulation) 1685.5, 
Calculation of Estimated Use Tax Uye Tay Table. 
Regulation 1685.5 prescribcs the manncr in which the 
Board "shall annually calculate the estimated amount of 
use tax due according to a person's adjusted gross in
comc and by July 30 ofeach calcndar year make avail
able to [the] Franchise Tax Board such amounts in the 
fonn of a use tax table," as requircd by Revenue and 
Taxation Code (RTC) section 6452.1, as amended by 
scction 1 of Senate Bill. No. (SB) 86 (Stats. 20 I L ch. 
14), and prescribes the usc tax table for calendar year 
2011. 

PUBLIC HEARING 

A public hearing on the adoption ofthe proposed reg
ulatory action will bc held in Room 207. 5901 Grcen 
VaHey Circle, Culver City, at 9:30 a.m., or as soon there
after as the matter IIlay be heard, 011 JlInc 21, 20 II. At 
the hcaring, any interested person may present or sub
mit oral or written statements, arguments, or contcn
tions regarding the proposed adoption of Regulation 
1685.5. 

AUTHORITY 

RTC section 7051 . 

REFERENCE 

RTC section 6452. I. 
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INFORMATIVE DIGEST/POLICY STATEMENT 

OVERVlEW 


PriOLba\V 
RTC section 6452.1, as enacted by Statutes 20 I0, 

cbapter n J, section 2, permits taxpayers to make an ir
revocable election to report "qualified use tax" on an 
"acceptable [incoll1cl tax return" filed with the Fran
chise Tax Board (FTB) in order to make it more conve
nient for taxpayers to comply with their use tax obliga
tions. RTC section 6452. L subdivision (d)(2), as en
acted by Statntes 2010, chapter 721 defined the term 
"quali fied usc tax" to mean a taxpayer's actual unpaid 
usc tax liability after applying the state use taxes im
posed under the Sales and Usc Tax Law (RTC § 600 I et 
seq.) and section 35 of at1ic1e XUI of the California 
Constitution, and the local and district usc taxes im
posed in eonfonnity \vith the Bradley-Burns Unifonll 
Local Sales and Use Tax Law (RTC § 7200 et seq.) or in 
accordance with the Transactions and Usc Tax Law 
(RTC § 7251 et seq.) to the taxpayer's purchases of tan

gib1c personal properly subject to usc tax. 


Current Law 


SB 86 was enacted on Marcb 23,2011. It amended 
RTC section 6452.1 to make it more convenient for tax
payers to comply with their lISC tax obligations by giv
ing taxpayers the option to report their "estimated use 
tax liabilities," based upon their adjusted gross income 
for illcome tax purposes, fOI"Ol1e or more single nonbus
iness purchases ofilldividual items oftangible personal 
property each with a sales price of less than one thou
sand dollars ($1000), as determined froll1 a use tax 
table, instead of calculating and reponing their actual 
unpaid use tax liabilities (as described above). In addi
tion, RTC section 6452.1, subdivision (d)(2)(A)(i){IJ), 
as amended by SB 86, provides that "the Board shall 
annually calculate the estimated amount of use tax due 
according to a person's adjusted gross income and by 
July 30 of each calendar year make available to [the] 
Franchise Tax Board such amounts in the f0I111 ofa use 
tax table" fbr inclusion in the instructions to the FTB's 
returns and use by cligibIe taxpayers. 

Proposed Regulation 

·rhe Board proposes to adopt Regulation 1685.5 to 
prescribe the use tax table that tuxpayers may use to es
timate their calendar-year 2011 usc taxes based upon 
their adjusted gross income, prescribe the manner in 
which the Board shall annually calculate the estimated 
amount of lise tax due according to a person's adjusted 
gross income for calendar year 2012 and subsequent 
years, and prescribe the f011l1at of the usc tax tables the 
Board mllst make available to the FTB each year. The 
objectives of the proposed regulation are to fulfiH the 
Board's duty to estimate the amollnt of use tax due ac

cording to a person's adjusted gross income and make 
the estimate available to the FTB in the form ofa use tax 
table for calendar-year 2011 and to clearly prescribe the 
manner in which the Board shall estimate the amount of 
lise tax due according to the person's adjusted gross in
come und make the estimate available to the FTB in the 
form ofa use tax table for calendar-year 20 12 and sub
sequent years. 

There are no comparable tederal regulations or stat
utes to Regulation 1685.5. 

NO MANDATE ON LOCAL AGENCIES AND 
SCHOOL DISTRICTS 

The Board has determined that the adoption of pro
posed Regulation 1685.5 will not impose a mandate on 
local agencies or school districts, including a mandate 
that is required to be reimbursed under part 7 (com
mencing with section 175(0) of division 4 of title 2 of 
the Government Code. 

NO COST OR SAVINGS TO STATE AGENCIES, 
LOCAL AGENCIES, AND SCHOOL DISTRICTS 

The Board has determined' that the adoption of pro
posed Regulation 1685.5 will result in no direct or indi
rect cost or savings to any state agency, any cost to local 
agencies or school districts that is required to be reim
bursed under part 7 (commencing with section 17500) 
of division 4 of title 2 of the Government Code, other 
non-discretionary cost. or savings imposed on local 
agencies, or cost or savings in federal funding to the 
State ofCalifornia. 

NO SIGNIFICANT STATEWIDE ADVERSE 

ECONOMIC IMPACT DIRECTLY 


AFFECTING BUSINESS 


The adoption ofproposed Regulation 1685.5 will en
able the Board to fulfill its duty to estimate the amount 
ofuse tax due according to a person's adjusted gross in
come and make the estimate available to the FTB in the 
form ofa lise tax table for calendar-year 20 11 and clear
ly prescribe the manner in which the Board shall esti
mate the amount ofuse tax due according to a person's 
adjusted gross income and make the estimate available 
to the FTB in the fonn of a lise tax table i()f calendar
year 2012 and subsequent years. The Board's use tax 
tables will enable taxpayers to choose to report their es
timated usc tax liabilities for one or more single nonbus
iness purchases ofindividual items oftangiblc personal 
property each with a sa1cs price of less than one thou
sand dollars ($1000), instead ofcalculating and report
ing their actual unpaid use tax liabilities (as discllssed 
above). And, the proposed regulation will not impose 
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any new taxes, it will not change any exemptions or ex
clusions, and it will not even require taxpayers to use the 
Board's use tax tables to rep01i their use tax liabilities. 
Therefore, the Board has made an initial detcl1nination 
that the adoption of proposed Regulation 1685.5 will 
110t have a significant. statewide adverse economic im
pact directly aHecting business, including the ability of 
California businesses to cOlllpete with businesses in 
other states. 

The adoption ofproposed Regulation 16X5.5 lllay af
fect small husiness. 

NO COST IMPACTS TO PRIVATE PERSONS 
OR BUSINESSES 

The Board is not awan.:: ofany cost impacts that a rep
resentative private person or business would necessari
ly incur in reasonabl c compliance with the proposed ac
tion. 

RESUlTS OF THE ASSESSMENT REQUIRED BY 

GOVERNMENT CODE SECTION 11346.3, 


SUI3DlVISION (b) 


The Board has determined that the adoption of pro
posed Regulation 1685.5 will neither create nor elimi
natcjobs in the State ofCalifornianorresult in the elim
ination ofexisting businesses nor create or expand busi
ness in the State ofCalifornia. 

NO SIGNIFICANT EFFECT ON 

HOUSING COSTS 


Adoption of proposed Regulation 1685.5 will not 
have a significant effect on housing costs. 

DETERMINATION REGARDING 

ALTERNATiVES 


The Board must determine that no reasonable alterna
tive considered by it or that has been otherwise identi
fied and brought to its attention would be 1110re effective 
in ranying out thc purpose tor which this action is pro
posed, or be as effective as and less burdensome to af
fected pri vate persons than the proposed action. 

CONTACT PERSONS 

Questions regarding the substance of the proposed 
regulation should be directed to BradlcyM. Heller, Tax 
Counsc\ IV, by telephone at (916) 323-3091, bye-mail 
at l1rmll~y,JIG.JJ£:r@bQC.ca ..gQy', or by mail at State 
Board of Equalization, Attn: Bradley M. Heller, 

MIC:82, 450 N Street, P.O. Box 942879, Sacramcnto, 
CA 94279--0082. 

Written comments for the Board's eonsidcration, no
tice of intent to present testimony or witnesses at the 
public hearing, and inquiries eonecming the proposed 
administrative action should be directed to Mr. Riek 
Bennion, Regulations Coordinator, by telephone at 
(916) 445-2130, by fax at(916) 324-3984, bye~~mail at 
Richard.Bcl1nionCa)boe.ca.gov, or by mail at State 
Board of Equalization, Attn: Rick Benllion,MIC:80, 
450 N Street, P.O. Box 942879, Sacramento, CA 
94279-0080. 

WRITTEN COMM.ENT PERIOD 

The writtcn comment period ends when the public 
hearing begins at 9:30 a.I11., or as soon thereafter as the 
matter may be heard, on June 21, 2011. If the Board rc
cei ves written comments prior to the c losc ofthe written 
comment period, the statements, arguments, andior 
contentions contained in those comments will be pres
ented to and considered by the Board before the Board 
decides whcther to adopt proposed Regulation 1685.5. 
The Board will only consider written comments re
ceived by that til11e. 

AVAILABILITY OF IN[TIAL STATEMENT 

OF REASONS AND TEXT OF 


PROPOSED REGULATION 


The Board has prepared an underscored version of 
the tcxt of proposcd Regulation 1685.5 illustrating its 
express terms and an initial statemcnt of reasons for the 
adoption of the proposed regulation. These documents 
and all the illfonnation on which the proposed regula
tion is based are available to the public upon request. 
The rulemaking file is available for public inspection at 
450 N Street, Sacramento, California. The express 
terms of the proposcd regulation and the Initial State
ment ofReasolls are also available on the Board's Web
site at wWH:boe.ca.gov. 

SUBSTANTIALLY RELATED CHANGES 

PURSUANT TO GOVERNMENT CODE 


SECTION J 1346.8 


The Board may adopt proposed Regulation 1685.5 
with changes that arc non substantia I or solely grammat
ical in nature, or sufficiently related to the original pro
posed text that the public was adequately placed on no
tice that the changes could result from the originally 
proposed regulatory action. If a sufficiently related 
change is made, the Board will make the full text of the 
proposed regulation, with the change clearly indicated, 
available to the public for at least 15 days before adop
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tion. The text of the resulting regulation will be mailed 
to those interested parties who commented on the origi
nal proposed regulation orally or in writing or who 
asked to be informed ofsuch changes. The text ofthc re
sulting regulation \vill also bc available to the public 
from Mr. Bennion. Thc Board will consider written 
comments on the resulting regulation that arc received 
priorto adoption. 

AVAILABILITY OF FINAL STATEMENT 
OF REASONS 

If the Board adopts proposed Regulation 1685.5, the 
Board will prepare a Final Statement ofReasol1s, which 
will be made available for inspection at 450 N Street, 
Sacramento, California, and available on the Board's 
\\iebsiteat!{''Ww/2Qe.ra.gor.. 

GENERAL PUBLIC INTEREST 


DEPARTMENT OF FAIR EMPLOYMENT 
AND HOUSING 

NOTTCE TS HEREBY GIVEN that the prospective 
contractors listed below have been required to submit a 
Nondiscrimination Program (NDP) or a California Em
ployer Identification Report (CEIR) to the Department 
of Fair Employment and Housing, in accordance with 
the provisions ofGovemment Code Section 12990. No 
such program or CEIR has been submitted and the pro
spective contractors are ineligible to enterillto State 
contracts. The prospective contractor's signature on 
Standard Form 17A, 17B, or 19, therefore, does not 
constitute a valid self certification. Until further no
tice. each of these prospective contractors in order to 
submit a responsive bid must present evidence that its 
Nondiscrimination Program has been certified by the 
Department. 

ASIX Communications, Tne. 
DBA ASl Telesystellls, Inc. 
21150 Califa Street 
Woodland Hills, CA 91367 

Bay Recycling 
800 77th Avenue 
Oakland, CA 94621 	

C & C Disposal Service 
P.O. Box 234 
Rocklin,CA 95677 

Choi EnginceringCorp. 
286 Greenhouse 

7

Marketplace, Suite 329 
San Leandro, C A 94579 

Fries Landscaping 
25421 Clough 
Escalon, C A 95320 

Marillda Moving, Tnc. 
80 I 0 Betty Lou Dri ve 
Sacramento, CA 95828 

MI-LOR Corporation 

P.O. Box 60 

Leominster, MA 01453 


Peoples Ridesharing 
323 Fremont Street 
San Francisco, CA 941 05 

San Diego Physicians & Surgeons Hospital 
446 26th Street 
SanDiego, CA 

Southern C A Chemicals 
8851 DiceRoad 
Santa Fe Springs, CA 90670

Tanemuraand Antle Co. 

1400 Schilling Place 

Salinas, CA 93912 

TU1ile Building Maintenance Co. 
8132 Darien Circle 
Sacramento, CA 95828 

Univ RescarchFoundation
8422 La Jolla Shore Dr. 
La 101la, CA 9203 7

Vandergoot Equipment Co. 
P.O. Box 925 
Middletown, CA 95461 

DEPARTMENT OF FISH AND GAME 

Department of .Fish and Game 
PubJic Interest Notice 

For Publication May 6, 2011 
CESA CONSISTENCY DETERMINATION

REQUEST FOR
Dublin Ranch West Project 

(2080--2011-012--03)
Alameda County 

The Department ofFish and Game (Depmiment) re
ceived a notice on April 22, 2011 that Martin W Inder
bitzen, AUomey at Law proposes to rely on a consulta
tion between federal agencies to carry out a project that 
may adversely affcct a species protected by the Califor
nia Endangered Species Act (CESA). The proposed ac
tion includes construction of a residential neighbor
hood, park, and open space development. 
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STATE OF CALIFORNIA 

STATE BOARD OF EQUALIZATION 
450 N STREET, SACRAMENTO, CALIFORNIA 

BETTYT. VEE 
First District, San Francisco 

PO BOX 942879, SACRAMENTO, CALIFORNIA 94279-80 SEN. GEORGE RUNNER (RET) 

916-445-2130. FAX 916-324-3984 Second District. Lancaster 

www.boe.ca.gov MICHELLE STEEL 
Third District, Rolling Hills Estates 

JEROME E. HORTON 
Fourth District, Los Angeles 

JOHN CHIANG 
State Controller 

KRISTINE CAZADD 
Interim Executive Director 

May 6, 2011 

To Interested Parties: 

Notice of Proposed Regulatory Action 

by the 


State Board of Equalization 


Proposed to Adopt Regulation 1685.5, Calculation ofEstimated Use Tax - Use Tax Table 

NOTICE IS HEREBY GIVEN 

The State Board of Equalization (Board), pursuant to the authority vested in it by Revenue and 
Taxation Code (RTC) section 7051, proposes to adopt California Code of Regulations, title 18, 
section (Regulation) 1685.5, Calculation 0.[Estimated Use Tax - Use Tax Table. Regulation 
1685.5 prescribes the manner in which the Board "shall annually calculate the estimated amount 
of use tax due according to a person's adjusted gross income and by July 30 of each calendar 
year make available to [the] Franchise Tax Board such amounts in the fonn of a use tax table," 
as required by Revenue and Taxation Code (RTC) section 6452.1, as amended by section 1 of 
Senate Bill No. (SB) 86 (Stats. 2011, ch. 14), and prescribes the use tax table for calendar year 
2011. 

PUBLIC HEARING 

A public hearing on the adoption of the proposed regulatory action will be held in Room 207, 
5901 Green Valley Circle, Culver City, at 9:30 a.m., or as soon thereafter as the matter may be 
heard, on June 21,2011. At the hearing, any interested person may present or submit oral or 
written statements, arguments, or contentions regarding the proposed adoption of Regulation 
1685.5. 

AUTHORITY 

R TC section 7051. 

REFERENCE 

RTC section 6452.1. 



Notice of Proposed Regulatory Action May 6,2011 
Regulation 1685.5 

INFORMATIVE DIGESTIPOLICY STATEMENT OVERVIEW 

Prior Law 

RTC section 6452.1, as enacted by Statutes 2010, chapter 721, section 2, permits taxpayers to 
make an irrevocable election to report "qualified use tax" on an "acceptable [income] tax return" 
filed with the Franchise Tax Board (FTB) in order to make it more convenient for taxpayers to 
comply with their use tax obligations. RTC section 6452.1, subdivision (d)(2), as enacted by 
Statutes 2010, chapter 721 defined the term "qualified use tax" to mean a taxpayer's actual 
unpaid use tax liability after applying the state use taxes imposed under the Sales and Use Tax 
Law (RTC § 6001 et seq.) and section 35 of article XlIl of the Califbrnia Constitution, and the 
local and district use taxes imposed in conformity with the Bradley-Bums Uniform Local Sales 
and Use Tax Law (RTC § 7200 et seq.) or in accordance with the Transactions and Use Tax Law 
(RTC § 7251 et seq.) to the taxpayer's purchases of tangible personal property subject to use tax. 

Current Law 

SB 86 was enacted on March 23, 2011. It amended RTC section 6452.1 to make it more 
convenient for taxpayers to comply with their use tax obligations by giving taxpayers the option 
to report their "estimated use tax liabilities," based upon their adjusted gross income for income 
tax purposes, for one or more single nonbusiness purchases of individual items of tangible 
personal property each with a sales price ofless than one thousand dollars ($1000), as 
determined from a use tax table, instead of calculating and reporting their actual unpaid use tax 
liabilities (as described above). In addition, RTC section 6452.1, subdivision (d)(2)(A)(i)(II), as 
amended by SB 86, provides that "the Board shall annually calculate the estimated amount of use 
tax due according to a person's adjusted gross income and by July 30 ofeach calendar year make 
available to [the] Franchise Tax Board such amounts in the form of a use tax table" for inclusion 
in the instructions to the FTB's returns and use by eligible taxpayers. 

Proposed Regulation 

The Board proposes to adopt Regulation 1685.5 to prescribe the use tax table that taxpayers may 
use to estimate their calendar-year 2011 use taxes based upon their adjusted gross income, 
prescribe the manner in which the Board shall annually calculate the estimated amount of use tax 
due according to a person's adjusted gross income for calendar-year 2012 and subsequent years, 
and prescribe the format ofthe use tax tables the Board must make available to the FTB each 
year. The objectives of the proposed regulation are to fulfill the Board's duty to estimate the 
amount ofuse tax due according to a person's adjusted gross income and make the estimate 
available to the FTB in the form of a use tax table for calendar-year 2011 and to clearly prescribe 
the manner in which the Board shall estimate the amount of use tax due according to a person's 
adjusted gross income and make the estimate available to the FTB in the form ofa use tax table 
for calendar-year 2012 and subsequent years. 

There are no comparable federal regulations or statutes to Regulation 1685.5. 
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NO MANDATE ON LOCAL AGENCIES AND SCHOOL DISTRICTS 

The Board has detennined that the adoption ofproposed Regulation 1685.5 will not impose a 
mandate on local agencies or school districts, including a mandate that is required to be 
reimbursed under part 7 (commencing with section 17500) of division 4 of title 2 of the 
Government Code. 

NO COST OR SAVINGS TO STATE AGENCIES, LOCAL AGENCIES, AND SCHOOL 
DISTRICTS 

The Board has detennined that the adoption of proposed Regulation 1685.5 will result in no 
direct or indirect cost or savings to any state agency, any cost to local agencies or school districts 
that is required to be reimbursed under part 7 (commencing with section 17500) ofdivision 4 of 
title 2 of the Government Code, other non-discretionary cost or savings imposed on local 
agencies, or cost or savings in federal funding to the State of California. 

NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY 
AFFECTING BUSINESS 

The adoption of proposed Regulation 1685.5 will enable the Board to fulfill its duty to estimate 
the amount of use tax due according to a person's adjusted gross income and make the estimate 
available to the FTB in the fonn of a use tax table for calendar-year 2011 and clearly prescribe 
the manner in which the Board shall estimate the amount ofuse tax due according to a person's 
adjusted gross income and make the estimate available to the FTB in the fonn of a use tax table 
for calendar-year 2012 and subsequent years. The Board's use tax tables will enable taxpayers to 
choose to report their estimated use tax liabilities for one or more single nonbusiness purchases 
of individual items of tangible personal property each with a sales price ofless than one thousand 
dollars ($1000), instead of calculating and reporting their actual unpaid use tax liabilities (as 
discussed above). And, the proposed regulation will not impose any new taxes, it will not 
change any exemptions or exclusions, and it will not even require taxpayers to use the Board's 
use tax tables to report their use tax liabilities. Therefore, the Board has made an initial 
detennination that the adoption of proposed Regulation 1685.5 will not have a significant, 
statewide adverse economic impact directly affecting business, including the ability of California 
businesses to compete with businesses in other states. 

The adoption ofproposed Regulation 1685.5 may affect small business. 

NO COST IMPACTS TO PRIVATE PERSONS OR BUSINESSES 

The Board is not aware ofany cost impacts that a representative private person or business 
would necessarily incur in reasonable compliance with the proposed action. 
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RESULTS OF THE ASSESSMENT REQUIRED BY GOVERNMENT CODE SECTION 
11346.3, SUBDIVISION (b) 

The Board has detennined that the adoption of proposed Regulation 1685.5 will neither create 
nor eliminate jobs in the State of California nor result in the elimination ofexisting businesses 
nor create or expand business in the State of California. 

NO SIGNIFICANT EFFECT ON HOUSING COSTS 

Adoption ofproposed Regulation 1685.5 will not have a significant effect on housing costs. 

DETERMINATION REGARDING ALTERNATIVES 

The Board must detennine that no reasonable alternative considered by it or that has been 
otherwise identified and brought to its attention would be more effective in carrying out the 
purpose for which this action is proposed, or be as effective as and less burdensome to affected 
private persons than the proposed action. 

CONTACT PERSONS 

Questions regarding the substance of the proposed regulation should be directed to Bradley M. 
Heller, Tax Counsel IV, by telephone at (916) 323-3091, bye-mail at 
Bradlcy.Hcllcr((i)boc.ca.gov, or by mail at State Board of Equalization, Attn: BradleyM. Heller, 
MIC:82, 450 N Street, P.O. Box 942879, Sacramento, CA 94279-0082. 

Written comments for the Board's consideration, notice of intent to present testimony or 
witnesses at the public hearing, and inquiries concerning the proposed administrative action 
should be directed to Mr. Rick Bennion, Regulations Coordinator, by telephone at (916) 445
2130, by fax at (916) 324-3984, bye-mail at Richard.Bcnnion«i;boe.ca.gov, or by mail at State 
Board of Equalization, Attn: Rick Bennion, MIC:80, 450 N Street, P.O. Box 942879, 
Sacramento, CA 94279-0080. 

WRITTEN COMMENT PERIOD 

The written comment period ends when the public hearing begins at 9:30 a.m., or as soon 
thereafter as the matter may be heard, on June 21,2011. If the Board receives written comments 
prior to the close of the written comment period, the statements, arguments, and/or contentions 
contained in those comments will be presented to and considered by the Board before the Board 
decides whether to adopt proposed Regulation 1685.5. The Board will only consider written 
comments received by that time. 

http:Richard.Bcnnion�i;boe.ca.gov
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AVAILABILITY OF INITIAL STATEMENT OF REASONS AND TEXT OF 
PROPOSED REGULATION 

The Board has prepared an underscored version of the text of proposed Regulation 1685.5 
illustrating its express tenns and an initial statement of reasons for the adoption of the proposed 
regulation. These documents and all the infonnation on which the proposed regulation is based 
are available to the public upon request. The rulemaking file is available for public inspection at 
450 N Street, Sacramento, California. The express tenns ofthe proposed regulation and the 
Initial Statement of Reasons are also available on the Board's Website at lnnv. hoe. ca.gov. 

SUBSTANTIALLY RELATED CHANGES PURSUANT TO GOVERNMENT CODE 
SECTION 11346.8 

The Board may adopt proposed Regulation 1685.5 with changes that are nonsubstantial or solely 
grammatical in nature, or sufficiently related to the original proposed text that the public was 
adequately placed on notice that the changes could result from the originally proposed regulatory 
action. If a sufficiently related change is made, the Board will make the full text ofthe proposed 
regulation, with the change clearly indicated, available to the public for at least 15 days before 
adoption. The text of the resulting regulation will be mailed to those interested parties who 
commented on the original proposed regulation orally or in writing or who asked to be infonned 
of such changes. The text of the resulting regulation will also be available to the public from Mr. 
Bennion. The Board will consider written comments on the resulting regulation that are received 
prior to adoption. 

AVAILABILITY OF FINAL STATEMENT OF REASONS 

If the Board adopts proposed Regulation 1685.5, the Board will prepare a Final Statement of 
Reasons, which will be made available for inspection at 450 N Street, Sacramento, California, 
and available on the Board's Website at It'\ndJOc,ca,gov 

Sincerely, 

~'q-'M~ 
Diane G. Olson, Chief 
Board Proceedings Division 

DGO:reb 



Initial Statement of Reasons 

Proposed Adoption of 


California Code of Regulations, Title 18, Section 1685.5, 


Calculation ofEstimated Use Tax - Use Tax Table 


SPECIFIC PURPOSE AND NECESSITY 

Prior Law 

Revenue and Taxation Code (RTC) section 6452.1, as enacted by Statutes 2010, chapter 
721, section 2, permits taxpayers to make an irrevocable election to report "qualified use 
tax" on an "acceptable [income] tax return" filed with the Franchise Tax Board (FTB) in 
order to make it more convenient for taxpayers to comply with their use tax obligations. 
RTC section 6452.1, subdivision (d)(2), as enacted by Statutes 2010, chapter 721 defined 
the term "qualified use tax" to mean a taxpayer's actual unpaid use tax liability after 
applying the state use taxes imposed under the Sales and Use Tax Law (RTC § 600 I et 
seq.) and section 35 of article XIII of the California Constitution, and the local and 
district use taxes imposed in conformity with the Bradley-Bums Uniform Local Sales and 
Use Tax Law (RTC § 7200 et seq.) or in accordance with the Transactions and Use Tax 
Law (RTC § 7251 et seq.) to the taxpayer's purchases of tangible personal property 
subject to use tax. 

Current Law 

Senate Bill No. (SB) 86 (Stats. 2011, ch. 14) was enacted on March 23, 2011. It 
amended RTC section 6452.1 to make it more convenient for taxpayers to comply with 
their use tax obligations by giving taxpayers the option to report their ·'estimated use tax 
liabilities," based upon their adjusted gross income for income tax purposes, for one or 
more single nonbusiness purchases of individual items oftangible personal property each 
with a sales price of less than one thousand dollars ($1000), as determined from a use tax 
table, instead of calculating and reporting their actual unpaid use tax liabilities (as 
described above). In addition, RTC section 6452.1, subdivision (d)(2)(A)(i)(II), as 
amended by SB 86, provides that ·'the Board shall annually calculate the estimated 
amount of use tax due according to a person's adjusted gross income and by July 30 of 
each calendar year make available to [the] Franchise Tax Board such amounts in the form 
ofa use tax table" for inclusion in the instructions to the FTB's returns and use by 
eligible taxpayers. 

Proposed Regulation 

The Board proposes to adopt Regulation 1685.5 to prescribe the use tax table that 
taxpayers may use to estimate their calendar-year 2011 use taxes based upon their 
adjusted gross income, prescribe the manner in which the Board shall annually calculate 
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the estimated amount of use tax due according to a person's adjusted gross income for 
calendar-year 2012 and subsequent years, and prescribe the format of the use tax tables 
the Board must make available to the FTB each year. The objectives of the proposed 
regulation are to fulfill the Board's duty to estimate the amount of use tax due according 
to a person's adjusted gross income and make the estimate available to the FTB in the 
form of a use tax table for calendar-year 2011 and to clearly prescribe the manner in 
which the Board shall estimate the amount ofuse tax due according to a person's 
adjusted gross income and make the estimate available to the FTB in the form of a use 
tax table for calendar-year 2012 and subsequent years. 

During its April 26. 20 II, meeting, the Board determined that it was necessary to adopt 
Regulation 1685.5 for the specific purposes of implementing, interpreting, and making 
specific the provisions of RTC section 6452.1 providing that "the Board shall annually 
calculate the estimated amount of use tax due according to a person's adjusted gross 
income and by July 30 of each calendar year make available to [the] Franchise Tax Board 
such amounts in the form of a use tax table" and prescribing the use tax table for 
calendar-year 2011. 

There are no comparable federal regulations or statutes to Regulation 1685.5. 

DOCUMENTS RELIED UPON 

The Deputy Director for the Board's Sales and Use Tax Department, Jeffrey McGuire, 
submitted a memorandum dated April 15, 2011, to the Board Members for consideration 
at the April 26, 2011, Board meeting, which contained staffs request for the Board's 
authorization to begin the formal rulemaking process to adopt Regulation 1685.5. The 
Board relied upon the April 15, 20 II, memorandum, the exhibits to the April 15, 2011, 
memorandum, which illustrate the text ofproposed Regulation 1685.5 and identify the 
sources of the data the Board will use to perform the calculations prescribed by 
Regulation 1685.5, and comments made during the April 26, 2011, discussion of the 
April 15, 2011, memorandum in deciding to propose the adoption of Regulation 1685.5. 

ALTERNATIVES CONSIDERED 

The Board considered whether to begin the formal rulemaking process to adopt proposed 
Regulation 1685.5 at this time or, alternatively, whether to take no action at this time and 
seek additional input from interested parties. However, the Board decided to begin the 
formal rulemaking process to adopt the proposed regulation at this time in order to 
comply with deadlines for including the Board's use tax table in the instructions to the 
FTB's 2011 income tax returns. 

NO ADVERSE ECONOMIC IMPACT ON BUSINESS 

The adoption ofproposed Regulation 1685.5 will enable the Board to implement the 
provisions ofRTC section 6452.1 providing that "the Board shall annually calculate the 
estimated amount of use tax due according to a person's adjusted gross income and by 

2 




July 30 of each calendar year make available to [the] Franchise Tax Board such amounts 
in the form of a use tax table" and prescribe the use tax table for calendar-year 2011. 
Eligible taxpayers will have the option to use the Board's use tax tables to estimate their 
use tax liabilities for calendar-year 2011 and subsequent years, but taxpayers may also 
choose to continue to calculate and report their actual unpaid use tax liabilities (as 
discussed above). Furthermore, the adoption of the proposed regulation will not impose 
any new taxes, and it will not change any exemptions or exclusions. Therefore, the 
Board has made an initial determination that the adoption of proposed Regulation 1685.5 
will not have a significant adverse economic impact on business. 

The proposed regulation may affect small business. 
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Proposed Text of 


California Code of Regulations, Title 18, Section 1685.5 


Section 1685.5. Calculation of Estimated Use Tax· Use Tax Table. 

(a) In General. 

The Board of Equalization (BOE) is reguired to annually calculate the estimated amount 
of use tax due according to a person's adjusted gross income (AGI) and make such 
amounts available to the Franchise Tax Board (FTB), by July 30 ofeach year, in the fonn 
of a use tax table for inclusion in the instructions to the FTB's returns. 

(b) Definitions and Data Sources. 

(I) AGI Ranges. The use tax table shall be separated into eight (8) AGI ranges as 
follows: 

CAl AGlless than $20,000; 

(B) AGI of $20,000 to $39,999; 

(e) AGI of $40,000 to $59,999; 

(D) AGI 0[$60,000 to $79,999; 

(E) AGI of $80,000 to $99,999; 

(F) AGI of$100,000 to $149,999; 

(G) AGI of$150,000 to $199,999; 

(H) AGI more than $199,999. 

(2) Use Tax Liability Factor or Use Tax Table Percentage. For the 2011 calendar 
year the use tax liability factor or use tax table percentage shall be 0.070 percent 
(.0007). On May 1, 2012. and each May 1 thereafter, the BOE shall calculate the use 
tax liability factor or use tax table percentage for the current calendar year by 
multiplying the percentage of income spent on electronic and mail order purchases for 
the proceeding calendar year by 0.37, multiplying the product by the average state, 
loc:;~l, and district sales and use tax rate. and then rounding the result to the nearest 
thousandth ofa percent. 

(3) Total Personal Income. Total personal income shall be detennined by reference 
to the most current personal income data published by the United States Bureau of 
Economic Analysis. 



(4) Total Spending at Electronic Shopping and Mail Qrder Houses. Total spending 
at electronic shopping and mail order houses shall be determined by reference to the 
most current electronic shopping and mail order house spending data published by the 
United States Census Bureau. 

(5) Percentage of Income Spent on Electronic and Mail Order Purchases. The 
percentage of income spent on electronic and mail order purchases during a calendar 
year shall be calculated by dividing the total spending at electronic shopping and mail 
order houses for that year by the total personal income for that year, multiplying the 
result by 100, and rounding the result to the nearest tenth of a percent. 

(6) Average State, Local, and District Sales and Use Tax Rate. The average state, 
local, and district sales and use tax rate for a calendar year shall be the total of: 

(A) The rates of the statewide sales and use taxes imposed under section 35 of 
article XIII of the California Constitution and the Sales and Use Tax Law (Rev. & 
Tax. Code. § 6001 et seq.) in effect on January 1 of that year; 

(B) The statewide rate of local tax imposed under the Bradley-Burns Uniform 
Local Sales and Use Tax Law (Rev. & Tax. Code, § 7200 et seq.) in effect on 
January 1 of that year; and 

(C) The weighted average rate of the district taxes imposed under the 
Transactions and Use Tax Law (Rev. & Tax Code, § 7251 et seq.) in effect in the 
various jurisdictions throughout the state on January 1 of that year after taking 
into account the proportion ofthe total statewide taxable transactions (by dollar) 
reported for each jurisdiction during the fourth quarter of the calendar year that is 
two years prior to the calendar year for which the calculation is made. For 
example, the total reported taxable transactions (by dollar) for the fourth quarter 
of2010 shall be used to determine the weighted average rate ofthe district tax 
rates in effect on January 1, 2012, to calculate the weighted average rate of district 
taxes for calendar year 2012. 

(c) Calculation of the Estimated Use Tax Liability. 

(1) The estimated use tax liability for the AGI range described in subdivision 
(b)( 1)(A) shall be determined by multiplying $10,000 by the use tax liability factor or 
use tax table percentage and then rounding the result to the nearest whole dollar. 

(2) The estimated use tax liability for the AGI ranges described in subdivision 
(b)(nCH) through (G) shall be determined by mUltiplying the midpoint of each AGI 
range by the use tax liability factor or use tax table percentage and then rounding the 
result to the nearest whole dollar. 
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(3) The estimated use tax liability for the AGI range described in subdivision 
(b)(n(H) shall be determined by multiplying each range member's actual AGI by the 
use tax liability factor or use tax table percentage and then rounding the result to the 
nearest whole dollar. 

(d) Use Tax Table Format. 

(1) The use tax table for calendar year 2011 shall provide as follows: 

to $39.999 
to S592999 
to $79~999 
to S99!999 
to S149.999 

(2) The use tax tables for calendar year 2012 and subseguent years shall utilize the 
same format as the use tax table for calendar year 2011. 

Note: Authority cited: Section 7051. Revenue and Taxation Code. Reference: Section 
6452.1, Revenue and Taxation Code. 
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Regulation History 

Type of Regulation: Sales and Use Tax 

Regulation: 1685.5 

Title: 1685.5, Calculation of Estimated Use Tax - Use Tax Table 

Preparation: Brad Heller 
Legal Contact: Brad Heller 

Board proposes to adopt Regulation 1685.5, Calculation for Estimated 
Use Tax - Use Tax Table, for the specific purpose of implementing the 
new use tax table provisions of Revenue and Taxation Code section 
6452.1. 

History of Proposed Regulation: 

May 6,2011 OAL publication date; 45-day public comment period begins; 
Interested Parties mailing 

April 26, 2011 Notice to OAL 
April 26, 2011 Business Tax Committee, Board Authorized Publication 

(Vote 3-2) 

Sponsor: NA 
Support: NA 
Oppose: NA 



Statement of Compliance 

The State Board of Equalization, in process of adopting Special Taxes Regulation 1685.5, 
Calculation ofEstimated Use Tax -Use Tax Table, did comply with the provision of 
Government Code section 1 1346.4(a)(1) through (4). A notice to interested parties was mailed 
on May 6, 2011, 46 days prior to the public hearing. 

Regulations Coordinator 

June 23, 2011 

State Board of Equalization 



BILL NUMBER: SB 86 CHAPTERED 
BILL TEXT 

CHAPTER 14 

FILED WITH SECRETARY OF STATE MARCH 24, 2011 

APPROVED BY GOVERNOR MARCH 24, 2011 

PASSED THE SENATE MARCH 17, 2011 

PASSED THE ASSEMBLY MARCH 17, 2011 

AMENDED IN ASSEMBLY MARCH 17, 2011 

AMENDED IN ASSEMBLY MARCH 14, 2011 


INTRODUCED BY Committee on Budget and Fiscal Review 

JANUARY 10, 2011 

An act to amend Sections 6452.1, 17052.6, 18510, 19116, 19164, 
19504, 19774, and 19777 of, to add Sections 19266 and 19560.5 to, to 
add the headings of Article 1 (commencing with Section 19751), 
Article 2 (commencing with Section 19755), and Article 4 (commencing 
with Section 19772) to, and to add Article 3 (commencing with Section 
19761) to, Chapter 9.5 of Part 10.2 of Division 2 of, and to repeal 
and amend Sections 19751, 19752, 19753, 19754, and 19755 of, the 
Revenue and Taxation Code, relating to taxation, making an 
appropriation therefor, to take effect immediately, bill related to 
the budget. 

LEGISLATIVE COUNSEL'S DIGEST 

SB 86, Committee on Budget and Fiscal Review. Tax administration: 
Franchise Tax Board: State Board of Equalization. 

(1) The Sales and Use Tax Law generally provides, for a 
transaction not subject to sales tax, that every person storing, 
using, or otherwise consuming in this state tangible personal 
property purchased from a retailer for storage, use, or other 
consumption in this state is liable for use tax, and must pay the use 
tax to the State Board of Equalization, unless that person has paid 
the use tax to a retailer registered to collect the tax. Existing law 
authorizes an eligible person to make an irrevocable election to 
report qualified use tax, as defined, on that person's income tax 
return. 

This bill would, for taxable years beginning on or after January 
1, 2011, authorize an eligible person, for one or more single 
nonbusiness purchases of individual items of tangible personal 
property each with a sales price of less than $1,000, to either 
report the estimated amount of use tax due based on the person's 
California adjusted gross income as reflected in the use tax table 
shown in the accompanying instructions of the acceptable tax return 
or the actual amount of use tax that was not paid to a registered 
retailer. This bill would require the Franchise Tax Board to revise 
the accompanying instructions for the income tax forms to include the 
use tax table. 

(2) The Personal Income Tax Law, in modified informality with 
federal income tax laws, authorizes a refundable credit against the 
taxes imposed by that law for household and dependent care expenses 



necessary for gainful employment, as provided. 
This bill would make that credit nonrefundable. 
(3) Existing law imposes various duties on the Franchise Tax Board 

with respect to the imposition of penalties in connection with tax 
avoidance, and partially conforms to federal income tax laws with 
respect to the penalties imposed. 

This bill, in modified conformity with federal income tax laws, 
would revise the penalties imposed on underpayments, as specified. 

The bill would also require the Franchise Tax Board to develop and 
administer a voluntary compliance initiative, as specified, to be 
conducted during the period from August 1, 2011, to October 31, 2011, 
inclusive, and to apply to tax liabilities attributable to the use 
of abusive tax avoidance transactions and unreported income from the 
use of offshore financial arrangements, as specified, for taxable 
years beginning before January 1, 2011. The bill would require the 
Franchise Tax Board to issue forms and instructions, and to publicize 
the initiative to maximize public awareness and participation. The 
bill would authorize any taxpayer meeting the requirements to elect 
to participate in the voluntary compliance initiative, subject to 
specified requirements and limitations. For a taxpayer who elects to 
comply, this bill would waive or abate all penalties, including 
criminal penalties, as a result of the unreported tax liabilities, 
except as specified. 

The bill would extend the timeframe in which a notice of a 
proposed deficiency assessment for an abusive tax avoidance 
transaction may be mailed to a taxpayer from within B to 12 years 
after the return was filed, for notices mailed on or after August 1, 
2011. 

(4) Existing laws require the Franchise Tax Board to administer 
specified taxes and collect those taxes from delinquent tax debtors. 

This bill would require the board, in coordination with financial 
institutions doing business in this state, to operate a Financial 
Institution Record Match System utilizing automated data exchanges to 
the maximum extent feasible in order to allow the board to match its 
list of delinquent tax debtors with the lists provided by the 
financial institutions. The bill would authorize the board to 
disclose specified taxpayer information for purposes of data 
matching, to institute civil proceedings to enforce specified 
provisions of the bill, and would impose specified penalties on 
financial institutions for failure to provide records in connection 
with the match system, as provided. This bill would provide that the 
specified use of certain data is a misdemeanor. 

The California Constitution requires the state to reimburse local 
agencies and school districts for certain costs mandated by the 
state. Statutory provisions establish procedures for making that 
reimbursement. 

This bill would provide that no reimbursement is required by this 
act for a specified reason. 

(5) This bill would appropriate $1,000 from the General Fund to 
the State Board of Equalization for administrative operations. 

(6) The California Constitution authorizes the Governor to declare 
a fiscal emergency and to call the Legislature into special session 
for that purpose. Governor Schwarzenegger issued a proclamation 
declaring a fiscal emergency, and calling a special session for this 
purpose, on December 6, 2010. Governor Brown issued a proclamation on 
January 20, 2011, declaring and reaffirming that a fiscal emergency 
exists and stating that his proclamation supersedes the earlier 



proclamation for purpose of that constitutional provision. 
This bill would state that it addresses the fiscal emergency 

declared and reaffirmed by the Governor by proclamation issued on 
January 20, 2011, pursuant to the California Constitution. 

(7) This 'bill would declare that it is to take effect immediately 
as 	a bill providing for appropriations related to the Budget Bill. 

Appropriation: yes. 

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS: 

SECTION 1. Section 6452.1 of the Revenue and Taxation Code is 
amended to read: 

6452.1. (a) Notwithstanding Section 6451, every person that 
purchases tangible personal property, the storage, use, or other 
consumption of which is subject to qualified use tax, as defined in 
subdivision (d), that is otherwise required to report and remit that 
tax pursuant to this part, may elect to report and remit qualified 
use tax on an acceptable tax return. 

(b) (1) A person that reports qualified use tax on an acceptable 
tax return is deemed to have made the election authorized by this 
section. 

(2) (A) In the case of a married individual filing a separate 
California personal income tax return, an election may be made to 
report either one-half of the qualified use tax or the entire 
qualified use tax on his or her separate California personal income 
tax return. 

(B) If an individual elects to report one-half of the qualified 
use tax, that election will not be binding with respect to the 
remaining one-half of the qualified use tax owed by that individual 
and that individual's spouse. 

(c) An election to report qualified use tax on an acceptable tax 
return shall be irrevocable. An acceptable tax return that contains 
use tax shall be considered a tax return for purposes of this part. 

(d) For purposes of this section: 
(1) "Acceptable tax return" means a timely filed original return 

that is filed pursuant to Article 1 (commencing with Section 18501), 
Article 2 (commencing with Section 18601), Section 18633, Section 
18633.5 of Chapter 2 (commencing with Section 18501) of Part 10.2, or 
Article 3 (commencing with Section 23771) of Chapter 4 of Part 11. 

(2) (A) Except as provided in subparagraph (B), "qualified use tax" 
means either of the following: 

(i) For one or more single nonbusiness purchases of individual 
items of tangible personal property each with a sales of less 
than one thousand dollars ($1,000), either of the following: 

(I) The use tax imposed under this part, Article XIII of the 
California Constitution, in conformity with the Bradley-Burns Uniform 
Local Sales and Use Tax Law {Part 1.5 (commencing with Section 
7200», or in accordance with the Transactions and Use Tax Law {Part 
1.6 (commencing with Section 7251)} that has not been paid to a 
retailer holding a seller's permit or certificate of registration-use 
tax. 

(II) The estimated amount of use tax as calculated by the board. 
The board shall annually calculate the estimated amount of use tax 
due according to a person's adjusted gross income and by July 30 of 
each calendar year make available to Franchise Tax Board such amounts 
in the form of a use tax table as part of the accompanying 



instructions of the acceptable tax return. 
(ii) For one or more single nonbusiness purchases of individual 

items of tangible personal property each with a sales price of one 
thousand dollars ($1,000) or more, or for any tangible personal 
property purchased for use in a trade or business, the amount of use 
tax imposed under this part, Article XIII of the California 
Constitution, the Bradley-Burns Uniform Local Sales and Use Tax Law 
(Part 1.5 (commencing with Section 7200», or the Transactions and 
Use Tax Law (Part 1.6 (commencing with Section 7251» that has not 
been paid to a retailer holding a seller's permit or certificate of 
registration-use tax. 

(B) "Qualified use tax" does not include: 
(i) Use tax imposed on the storage, use, or other consumption of a 

mobilehome or a commercial coach that is required to be registered 
annually pursuant to the Health and Safety Code or use tax imposed on 
the storage, use, or other consumption of a vehicle subject to 
identification under Division 16.5 (commencing with Section 38000) of 
the Vehicle Code, or a vehicle that qualifies under the permanent 
trailer identification plate program pursuant to subdivision (a) of 
Section 5014.1 of the Vehicle Code. 

(ii) Use tax imposed on the storage, use, or other consumption of 
a vehicle, vessel, or aircraft. 

(iii) Use tax imposed on a lease of tangible personal property. 
(iv) Use tax imposed on the storage, use, or other consumption of 

cigarettes, tobacco products, or cigarettes and tobacco products for 
which the purchaser is registered with the board as a cigarette 
consumer, a tobacco products consumer, or a cigarette and tobacco 
products consumer. 

(e) (1) If a person elects to report qualified use tax on an 
acceptable tax return, that person shall report and remit the 
qualified use tax by reporting the amount due based on all taxable 
purchases of tangible personal property made during the taxable year 
for which the acceptable tax return is required to be filed. A person 
that has made one or more single nonbusiness purchases of individual 
items of tangible personal property each with a sales price of less 
than one thousand dollars ($1,000) may satisfy his or her tax 
liability for those purchases by using the use tax table shown in the 
accompanying instructions of the acceptable tax return. 

(2) The qualified use tax shall be reported on and remitted with 
an acceptable tax return that is required to be filed for the taxable 
year in which the liability for the qualified use tax was incurred. 

(f) (1) The penalties and interest imposed under this part, in 
conformity with the Bradley-Burns Uniform Local Sales and Use Tax Law 
(Part 1.5 (commencing with Section 7200», or in accordance with the 
Transactions and Use Tax Law (Part 1.6 (commencing with Section 
7251» shall apply to use tax reported as qualified use tax on an 
acceptable return. 

(2) Any claims for refunds or credits of any use tax reported as 
qualified use tax on an acceptable tax return shall be made in 
accordance with Chapter 7 (commencing with Section 6901) of this 
part. 

(3) Qualified use tax shall be considered to be timely reported 
and remitted for purposes of this part, in conformity with the 
Bradley-Burns Uniform Local Sales and Use Tax Law (Part 1.5 
(commencing with Section 7200», and in accordance with the 
Transactions and Use Tax Law (Part 1.6 (commencing with Section 
7251», if the qualified use tax is timely reported on and remitted 



with an acceptable tax return in accordance with the provisions of 
this section. 

(g) Notwithstanding a person's payment of qualified use tax on an 
acceptable tax return, the board is not precluded from making any 
determinations for understatements of qualified use tax against that 
person in accordance with this chapter. However, with respect to one 
or more single nonbusiness purchases of individual items of tangible 
personal property each with a sales price of less than one thousand 
dollars ($1,000), the board shall be precluded from making any such 
determination against any person who uses the use tax table for 
purposes of satisfying his or her use tax liability when the person 
uses that table in accordance with the accompanying instructions. 

(h) Any payments and credits shown on the return, together with 
any other credits associated with that person's account, of a person 
that elects to report qualified use tax on an acceptable tax return 
shall be applied in the following order: 

(1) Taxes imposed under Part 10 (commencing with Section 17001) or 
Part 11 (commencing with Section 23001), including penalties and 
interest, if any, imposed under Part 10.2 (commencing with Section 
18401) . 

(2) Qualified use tax reported on the acceptable tax return in 
accordance with this section. 

(i) (1) This section does not apply to a person who is otherwise 
required to hold a seller's permit or to register with the State 
Board of Equalization pursuant to Part 1 (commencing with Section 
6001) of this division. 

(2) This section applies to purchases of tangible personal 
property made on or after January 1, 2010, in taxable years beginning 
on or after January 1, 2010. 

(3) The amendments made by the act adding this paragraph shall 
apply to purchases of tangible personal property made on or after 
January 1, 2011, in taxable years beginning on or after January 1, 
2011. 

SEC. 2. Section 17052.6 of the Revenue and Taxation Code is 
amended to read: 

17052.6. (a) For each taxable year beginning on or after January 
1, 2000, there shall be allowed as a credit against the "net tax", as 
defined in Section 17039, an amount determined in accordance with 
Section 21 of the Internal Revenue Code, except that the amount of 
the credit shall be a percentage, as provided in subdivision (b) of 
the allowable federal credit without taking into account whether 
there is a federal tax liability. 

(b) For the purposes of subdivision (a), the percentage of the 
allowable federal credit shall be determined as follows: 

(1) 	 For taxable years beginning before January 1, 2003: 

The percentage 


If the adjusted gross income of 

is: credit is: 

$40,000 or less ............. . 63%' 
Over $40,000 but not over 53% 
$70,000 ..................... . 
Over $70,000 but not over 42% 
$100,000 .................... . 
Over $100,000 ............... . 0% 

(2) For taxable years beginning on or after January 1, 2003: 



The percentage 
If the adjusted gross income of 

is: credit is: 
$40,000 or less ............. . 50% 
Over $40,000 but not over 43% 
$70,000 ..................... . 
Over $70,000 but not over 34% 
$100,000 .................... . 
Over $100,000 ............... . 0% 

(c) For purposes of this section, "adjusted gross income" means 
adjusted gross income as computed for purposes of paragraph (2) of 
subdivision (h) of Section 17024.5. 

(d) The credit authorized by this section shall be limited, as 
follows: 

(1) Employment related expenses, within the meaning of Section 21 
of the Internal Revenue Code, shall be limited to expenses for 
household services and care provided in this state. 

(2) Earned income, within the meaning of Section 21(d) of the 
Internal Revenue Code, shall be limited to earned income subject to 
tax under this part. For purposes of this paragraph, compensation 
received by a member of the armed forces for active services as a 
member of the armed forces, other than pensions or retired pay, shall 
be considered earned income subject to tax under this part, whether 
or not the member is domiciled in this state. 

(e) For purposes of this section, Section 21(b) (1) of the Internal 
Revenue Code, relating to a qualifying individual, is modified to 
additionally provide that a child, as defined in Section 151(c) (3) of 
the Internal Revenue Code, shall be treated, for purposes of Section 
152 of the Internal Revenue Code, as applicable for purposes of this 
section, as receiving over one-half of his or her support during the 
calendar year from the parent having custody for a greater portion 
of the calendar year, that parent shall be treated as a "custodial 
parent," within the meaning of Section 152(e) of the Internal Revenue 
Code, as applicable for purposes of this section, and the child 
shall be treated as a qualifying individual under Section 21(b) (1) of 
the Internal Revenue Code, as applicable for purposes of this 
section, if both of the following apply: 

(1) The child receives over one-half of his or her support during 
the calendar year from his or her parents who never married each 
other and who lived apart at all times during the last six months of 
the calendar year. 

(2) The child is in the custody of one or both of his or her 
parents for more than one-half of the calendar year. 

(f) The amendments to this section made by Section 1.5 of Chapter 
824 of the Statutes of 2002 shall apply only to taxable years 
beginning on or after January 1, 2002. 

(g) The amendments made to this section by the act adding this 
subdivision shall apply to taxable years beginning on or after 
January 1, 2011. 

SEC. 3. Section 18510 of the Revenue and Taxation Code is amended 
to read: 

18510. (a) (1) The Franchise Tax Board shall revise the returns 
required to be filed pursuant to this article, Article 2 (commencing 
with Section 1B601), Section 1B633, Section 1B633.5, and Article 3 
(commencing with Section 23771) of Chapter 4 of Part 11, and the 



accompanying instructions for filing those returns, in a form and 
manner approved by the State Board of Equalization, to allow a person 
to report and pay qualified use tax in accordance with the 
provisions of Section 6452.1. 

(2) Within 10 working days of receiving from the Franchise Tax 
Board the returns and instructions described in paragraph (1), the 
State Board of Equalization shall do either of the following: 

(A) Approve the form and manner of the returns and instructions 
and notify the Franchise Tax Board of this approval. 

(B) Submit comments to the Franchise Tax Board regarding changes 
to the returns and instructions that shall be incorporated before the 
State Board of Equalization approves the form and manner of the 
returns and instructions. 

(b) Any payments and credits shown on the return, together with 
any other credits associated with that person's account, of a person 
that elects to report qualified use tax on an acceptable tax return 
shall be applied in the following order: 

(1) Taxes imposed under Part 10 (commencing with Section 17001) or 
Part 11 (commencing with Section 23001), including penalties and 
interest, if any, imposed under this part. 

(2) Qualified use tax as reported on the acceptable tax return, in 
accordance with Section 6452.1. 

(c) The Franchise Tax Board shall transfer the qualified use tax 
received pursuant to Section 6452.1, and any information the State 
Board of Equalization deems necessary for its administration of the 
use tax, to the State Board of Equalization within 60 days from the 
date the use tax is received or the acceptable tax return is 
processed, whichever is later. 

(d) This section shall be operative for returns filed for taxable 
years beginning on and after January 1, 2010. 

(e) The amendments made by the act adding this subdivision shall 
apply to returns filed for taxable years beginning on and after 
January 1, 2011. 

SEC. 4. Section 19116 of the Revenue and Taxation Code is amended 
to read: 

19116. (a) In the case of an individual who files a return of tax 
imposed under Part 10 (commencing with Section 17001) for a taxable 
year on or before the due date for the return, including extensions, 
if the Franchise Tax Board does not provide a notice to the taxpayer 
specifically stating the taxpayer's liability and the basis of the 
liability before the close of the notification period, the Franchise 
Tax Board shall suspend the imposition of any interest, penalty, 
addition to tax, or additional amount with respect to any failure 
relating to the return which is computed by reference to the period 
of time the failure continues to exist and which is properly 
allocable to the suspension period. 

(b) For purposes of this section: 
(1) Except as provided in subdivision (e), "notification period" 

means the 36-month period beginning on the later of either of the 
following: 

(A) The date on which the return is filed. 
(B) The due date of the return without regard to extensions. 
(2) "Suspension period" means the period beginning on the day 

after the close of the notification period and ending on the date 
which is 15 days after the date on which notice described in 
subdivision (a) is provided by the Franchise Tax Board. 

(3) If, after the return for a taxable year is filed, the taxpayer 



provides to the Franchise Tax Board one or more signed written 
documents showing that the taxpayer owes an additional amount of tax 
for the taxable year, paragraph (1) shall be applied by substituting 
the date the last of the documents was provided for the date on which 
the return was filed. 

(c) This section shall be applied separately with respect to each 
it~m or adjustment. 

(d) This section shall not apply to any of the following: 
(1) Any penalty imposed by Section 19131. 
(2) Any penalty imposed by Section 19132. 
(3) Any interest, penalty, addition to tax, or additional amount 

involving fraud. 
(4) Any interest, penalty, addition to tax, or additional amount 

with respect to any tax liability shown on the return. 
(5) Any criminal penalty. 
(6) Any interest, penalty, addition to tax, or additional amount 

with respect to any gross misstatement. 
(7) Any interest, penalty, addition to tax, or additional amount 

relating to any reportable transaction with respect to which the 
requirements of Section 6664(d) (2) (A) of the Internal Revenue Code 
are not met, and any listed transaction, as defined in Section 6707A 
(c) of the Internal Revenue Code. 

(8) Any interest, penalty, addition to tax, or additional amount 
relating to any abusive tax avoidance transaction, as defined in 
Section 19777, as amended by the act adding this paragraph. 

(e) For taxpayers required by subdivision (a) of Section 18622 to 
report a change or correction by the Commissioner of Internal Revenue 
or other officer of the United States or other competent authority 
the following rules shall apply: 

(I) The notification period under subdivision (a) shall be either 
of the following: 

(A) One year from the date the notice required by Section 18622 is 
filed with the Franchise Tax Board by the taxpayer or the Internal 
Revenue Service, if the taxpayer or the Internal Revenue Service 
reports that change or correction within six months after the final 
federal determination. 

(B) Two years from the date when the notice required by Section 
18622 is filed with the Franchise Tax Board by the taxpayer or the 
Internal Revenue Service, if after the six-month period required in 
Section 18622, a taxpayer or the Internal Revenue Service reports a 
change or correction. 

(2) The suspension period under subdivision (a) shall mean the 
period beginning on the day after the close of the notification 
period under paragraph (1) and ending on the date which is 15 days 
after the date on which notice described in subdivision (a) is 
provided by the Franchise Tax Board. 

(f) For notices sent after January I, 2004, this section does not 
apply to taxpayers with taxable income greater than two hundred 
thousand dollars ($200,000) that have been contacted by the Franchise 
Tax Board regarding the use of a potentially abusive tax shelter as 
defined by Section 19777, as added by Chapter 656 of the Statutes of 
2003 and amended by Section 331 of Chapter 183 of the Statutes of 
2004. 

(g) This section shall apply to taxable years ending after October 
10, 1999. 

(h) The amendments made to this section by Chapter 691 of the 
Statutes of 2005 shall apply to notices sent after January 1, 2005. 



(i) (1) The amendments made to paragraph (1) of subdivision (b) by 
Chapter 14 of the Statutes of 2010 shall apply to notices provided 
after January I, 2011. 

(2) Paragraph (3) of subdivision (b), as added by Chapter 14 of 
the Statutes of 2010, shall apply to documents provided on or after 
January I, 2011. 

(3) paragraph (8) of subdivision (d), as added by the act adding 
this paragraph, shall apply to notices provided, or amended returns 
filed, on or after January I, 2012. 

SEC. 5. Section 19164 of the Revenue and Taxation Code is amended 
to read: 

19164. (a) (1) (A) An accuracy-related penalty shall be imposed 
under this part and shall be determined in accordance with Section 
6662 of the Internal Revenue Code, relating to imposition of 
accuracy-related penalty on underpayments, as amended by Section 1409 
(b) of the Health Care and Education Reconciliation Act of 2010 

(Public Law 111-152), except as otherwise provided. 


(B) (i) Except for understatements relating to reportable 
transactions to which Section 19164.5 applies, in the case of any 
proposed deficiency assessment issued after the last date of the 
amnesty period specified in Chapter 9.1 (commencing with Section 
19730) for any taxable year beginning prior to January I, 2003, the 
penalty specified in Section 6662(a) of the Internal Revenue Code 
shall be computed by substituting "40 percent" for "20 percent. II 

(ii) Clause (i) shall not apply to any taxable year of a taxpayer 
beginning prior to January I, 2003, if, as of the start date of the 
amnesty program period specified in Section 19731, the taxpayer is 
then under audit by the Franchise Tax Board, or the taxpayer has 
filed a protest under Section 19041, or the taxpayer has filed an 
appeal under Section 19045, or the taxpayer is engaged in settlement 
negotiations under Section 19442, or the taxpayer has a pending 
judicial proceeding in any court of this state or in any federal 
court relating to the tax liability of the taxpayer for that taxable 
year. 

(2) With respect to corporations, this subdivision shall apply to 
all of the following: 

(A) All taxable years beginning on or after January I, 1990. 
(B) Any other taxable year for which an assessment is made after 

July 16, 1991. 
(C) For purposes of this section, references in Section 6662(e) of 

the Internal Revenue Code and the regulations thereunder, relating 
to treatment of an affiliated group that files a consolidated federal 
return, are modified to apply to those entities required to be 
included in a combined report under Section 25101 or 25110. For these 
purposes, entities included in a combined report pursuant to 
paragraph (4) or (6) of subdivision (a) of Section 25110 shall be 
considered only to the extent required to be included in the combined 
report. 

(3) Section 6662(d) (1) (B) of the Internal Revenue Code is modified 
to provide that in the case of a corporation, other than an "S" 
corporation, there is a substantial understatement of tax for any 
taxable year if the amount of the understatement for the taxable year 
exceeds the lesser of: 

(A) Ten percent of the tax required to be shown on the return for 
the taxable year (or, if greater, two thousand five hundred dollars 
($2,500». 

(B) Five million dollars ($5,000,000). 



(4) Section 6662(d) (2) (A) of the Internal Revenue Code is modified 
to additionally provide that the excess determined under Section 
6662(d) (2) (A) of the Internal Revenue Code shall be determined 
without regard to items to which Section 19164.5 applies and without 
regard to items with respect to which a penalty is imposed by Section 
19774. 

(5) The provisions of Sections 6662(e) (1) and 6662(h) (2) of the 
Internal Revenue Code shall apply to returns filed on or after 
January I, 2010. 

(b) For purposes of Section 6662 (d) of the Internal Revenue Code, 
Section 6664 of the Internal Revenue Code, Section 6694(a) (1) of the 
Internal Revenue Code, and this part, the Franchise Tax Board may 
prescribe a list of positions for which the Franchise Tax Board 
believes there is not substantial authority or there is no reasonable 
belief that the tax treatment is more likely than not the proper tax 
treatment. That list (and any revisions thereof) shall be published 
through the use of Franchise Tax Board Notices or other published 
positions. In addition, the "listed transactions" identified and 
published pursuant to the preceding sentence shall be published on 
the web site of the Franchise Tax Board. 

(c) A fraud penalty shall be imposed under this part and shall be 
determined in accordance with Section 6663 of the Internal Revenue 
Code, relating to imposition of fraud penalty, except as otherwise 
provided. 

(d) (1) Section 6664 of the Internal Revenue Code, relating to 
definitions and special rules, shall apply, except as otherwise 
provided. 

(2) Section 6664(c) (3) of the Internal Revenue Code shall apply to 
returns filed on or after January 1, 2010. 

(3) Section 6664(c) (4) of the Internal Revenue Code shall apply to 
appraisals prepared with respect to returns or submissions filed on 
or after January 1, 2010. 

(e) Except for purposes of subdivision (e) of Section 19774, 
Section 6662(b) (6) of the Internal Revenue Code shall not apply. 

(f) Except for purposes of subdivision (e) of Section 19774, 
Section 6662(i) of the Internal Revenue Code, relating to increase in 
penalty in case of nondisclosed noneconomic substance transactions, 
shall not apply. 

(g) Section 6665 of the Internal Revenue Code, relating to 
applicable rules, shall apply, except as otherwise provided. 

(h) The amendments made to this section by the act adding this 
subdivision shall apply to notices mailed on or after January I, 
2012. 

SEC. 6. Section 19266 is added to the Revenue and Taxation Code, 
to read: 

19266. (a) (1) The Franchise Tax Board, in coordination with 
financial institutions doing business in this state, shall operate a 
Financial Institution Record Match System utilizing automated data 
exchanges to the maximum extent feasible. 

(2) The Franchise Tax Board shall prescribe any rules and 
regulations that may be necessary or appropriate to implement this 
section. These rules and regulations shall include all of the 
following: 

(A) A structure by which financial institutions, or their 
designated data-processing agents, shall receive from the Franchise 
Tax Board the file or files of delinquent debtors that the 
institution shall match with its own list of accountholders to 



identify delinquent tax debtor accountholders at the institution. 
(B) An option by which financial institutions without the 

technical ability to process the data exchange, or without the 
ability to employ a third-party data processor to process the data 
exchange, may forward to the Franchise Tax Board a list of all 
accountholders and their social security numbers or other taxpayer 
identification numbers, so that the Franchise Tax Board shall match 
that list with the file or files of delinquent tax debtors. 

(C) Authority for the Franchise Tax Board to exempt a financial 
institution from the requirements of this section if the Franchise 
Tax Board determines that the financial institution participation 
would not generate sufficient revenue to be cost effective for the 
Franchise Tax Board. 

(D) Authority for the Franchise Tax Board to temporarily suspend 
the requirements of this section for a financial institution if the 
financial institution provides the Franchise Tax Board with a written 
notice from its supervisory banking authority that it is determined 
to be undercapitalized, significantly undercapitalized, or critically 
undercapitalized as defined by FDIC Regulation 325.l03(b) (3), (4), 
and (5) or NCUA Regulation 702.102. The notice provided pursuant to 
this subparagraph shall be subject to the protections of Section 
19542. 

(b) The Financial Institution Record Match System shall not be 
subject to any limitation set forth in Chapter 20 (commencing with 
Section 7460) of Division 7 of Title 1 of the 

Government Code. However, any use of the 
information provided pursuant to this section for any purpose other 
than the collection of delinquent franchise or income tax or other 
debts referred to the Franchise Tax Board for collection, as imposed 
under Part 5 (commencing with Section 10701), Part 10 (commencing 
with Section 17001), Part 10.2 (commencing with Section 18401), or 
Part 11 (commencing with Section 23001) shall be a violation of 
Section 19542. 

(c) (1) To effectuate the Financial Institution Record Match 
System, financial institutions subject to this section shall provide 
to the Franchise Tax Board on a quarterly basis the name, record 
address, and other addresses, social security number or other 
taxpayer identification number, and other identifying information for 
each delinquent tax debtor, as identified by the Franchise Tax Board 
by name and social security number or other taxpayer identification 
number, who maintains an account at the institution. 

(2) The first data file created by the Franchise Tax Board for 
purposes of matching tax debtor records to financial institution 
accountholder records shall be limited to 600,000 tax debtor records. 
The number of tax debtor records included in a subsequent data file 
created by the Franchise Tax Board may be increased by no more than 
600,000 tax debtor records greater than the number of tax debtor 
records included in the immediately preceding data file until all 
eligible tax debtor records are included in the data match file. 

(d) Unless otherwise required by law, a financial institution 
furnishing a report or providing information to the Franchise Tax 
Board pursuant to this section shall not disclose to a depositor or 
an accountholder, or a codepositor or coaccountholder, that the name, 
address, social security number or other taxpayer identification 
number, or other identifying information of that delinquent tax 
debtor has been received from or furnished to the Franchise Tax 
Board. 



(e) A financial institution shall incur no obligation or liability 
to any person arising from any of the following: 

(1) Furnishing information to the Franchise Tax Board as required 
by this section. 

(2) Failing to disclose to a depositor or accountholder that the 
name, address, social security number or other taxpayer 
identification number, or other identifying information of that 
delinquent tax debtor was included in the data exchange with the 
Franchise Tax Board required by this section. 

(3) Any other action taken in good faith to comply with the 
requirements of this section. 

(f) The Franchise Tax Board may institute civil proceedings to 
enforce this section. 

(g) Any financial institution that willfully fails to comply with 
the rules and regulations promulgated by the Franchise Tax Board for 
the administration of delinquent tax collections, unless it is shown 
to the satisfaction of the Franchise Tax Board that the failure is 
due to reasonable cause, shall be assessed a penalty upon notice and 
demand of the Franchise Tax Board and collected in the same manner as 
tax. The penalty imposed under this section shall be in an amount 
equal to fifty dollars ($50) for each record not provided, but the 
total imposed on that financial institution for all such failures 
during any calendar year shall not exceed one hundred thousand 
dollars ($100,000). 

(h) For purposes of this section: 
(1) "Account" means a demand deposit account, share or share draft 

account, checking or negotiable withdrawal order account, savings 
account, time deposit account, or money market mutual fund account, 
regardless of whether the account bears interest. 

(2) "Financial institution" means: 
(A) A depository institution, as defined in Section 1813(c) of 

Title 12 of the United States Code. 
(B) An institution-affiliated party, as defined in Section 1813(u) 

of Title 12 of the United States Code. 
(C) A federal credit union or state credit union, as defined in 

Section 1752 of Title 12 of the United States Code, including an 
institution-affiliated party of a credit union, as defined in Section 
1786(r) of Title 12 of the United States Code. 

(D) A benefit association, insurance company, safe deposit 
company, money-market fund, or similar entity authorized to do 
business in this state. 

(3) "Delinquent tax debtor" means any person liable for any income 
or franchise tax or other debt referred to the Franchise Tax Board 
for collection as imposed under Part 5 (commencing with Section 
10701), Part 10 (commencing with Section 17001), Part 10.2 
(commencing with Section 18401), or Part 11 (commencing with Section 
23001), including tax, penalties, interest, and fees, where the tax 
or debt, including the amount, if any, referred to the Franchise Tax 
Board for collection remains unpaid after 30 days from demand for 
payment by the Franchise Tax Board, and the person is not making 
current timely installment payments on the liability under an 
agreement pursuant to Section 19006. 

(i) A financial institution shall be reimbursed by the Franchise 
Tax Board for actual costs incurred to implement the provisions of 
this section. Upon receipt of an invoice from the financial 
institution, cost reimbursement by the Franchise Tax Board shall be 
limited to the following: 



(1) For one-time startup costs of a financial institution, no more 
than two thousand five hundred dollars ($2,500). 

(2) For data matching costs of a financial institution, other than 
one-time startup costs, no more than two hundred fifty dollars 
($250) per calendar quarter. 

(j) The first data exchange for purposes of matching tax debtor 
records to financial institution accountholder records shall occur no 
earlier than April I, 2012. 

(k) This section shall be operative 120 days after the effective 
date of the act adding this section and shall apply with respect to 
persons that are delinquent tax debtors on and after that date. 

SEC. 7. Section 19504 of the Revenue and Taxation Code is amended 
to read: 

19504. (a) The Franchise Tax Board, for the purpose of 
administering its duties under this part, including ascertaining the 
correctness of any return; making a return where none has been made; 
determining or collecting the liability of any person in respect of 
any liability imposed by Part 10 (commencing with Section 17001), 
Part 11 (commencing with Section 23001), or this part (or the 
liability at law or in equity of any transferee in respect of that 
liability); shall have the power to require by demand, that an entity 
of any kind including, but not limited to, employers, persons, or 
financial institutions provide information or make available for 
examination or copying at a specified time and place, or both, any 
book, papers, or other data which may be relevant to that purpose. 
Any demand to a financial institution shall comply with the 
California Right to Financial privacy Act set forth in Chapter 20 
(commencing with Section 7460) of Division 7 of Title 1 of the 
Government Code. Information that may be required upon demand 
includes, but is not limited to, any of the following: 

(1) Addresses and telephone numbers of persons designated by the 
Franchise Tax Board. 

(2) Information contained on Federal Form W-2 (wage and Tax 
Statement), Federal Form W-4 (Employee's withholding Allowance 
Certificate), or State Form DE-4 (Employee's Withholding Allowance 
Certificate) . 

(b) The Franchise Tax Board may require the attendance of the 
taxpayer or of any other person having knowledge in the premises and 
may take testimony and require material proof for its information and 
administer oaths to carry out this part. 

(c) (1) The Franchise Tax Board may issue subpoenas or subpoenas 
duces tecum, which subpoenas must be signed by any member of the 
Franchise Tax Board, and may be served on any person for any purpose. 

(2) For taxpayers that have been contacted by the Franchise Tax 
Board regarding the use of an abusive tax avoidance transaction, as 
defined in Section 19777, the subpoena may be signed by any member of 
the Franchise Tax Board, the Executive Officer of the Franchise Tax 
Board, or any designee. 

(d) Obedience to subpoenas or subpoenas duces tecum issued in 
accordance with this section may be enforced by application to the 
superior court as set forth in Article 2 (commencing with Section 
11180) of Chapter 2 of Part 1 of Division 3 of Title 2 of the 
Government Code. 

(e) When examining a return, the Franchise Tax Board shall not use 
financial status or economic reality examination techniques to 
determine the existence of unreported income of any taxpayer unless 



the Franchise Tax Board has a reasonable indication that there is a 
likelihood of unreported income. This subdivision applies to any 
examination beginning on or after October 10, 1999. 

(f) The amendments made to this section by the act adding this 
subdivision shall apply to subpoenas issued on or after the effective 
date of the act adding this subdivision. 

SEC. 8. Section 19560.5 is added to the Revenue and Taxation Code, 
to read: 

19560.5. Notwithstanding any law to the contrary, to effectuate 
the Financial Institution Record Match System prescribed under 
Section 19266, the Franchise Tax Board may disclose the name and 
social security number or taxpayer identification number to 
designated financial institutions or their authorized processing 
agent for purposes of matching debtor records to accountholder 
records at the financial institution. Any use of the data provided by 
the Franchise Tax Board for a purpose other than those identified by 
Section 19266 is prohibited and considered a violation of Section 
19542. 

SEC. 9. The heading of Article 1 (commencing with Section 19751) 
is added to Chapter 9.5 of Part 10.2 of Division 2 of the Revenue and 
Taxation Code, immediately preceding Section 19751, to read: 

Article 1. Voluntary Compliance Initiative One 

SEC. 10. Section 19751 of the Revenue and Taxation Code, as added 
by Section 13 of Chapter 654 of the Statutes of 2003, is repealed. 

SEC. 11. Section 19751 of the Revenue and Taxation Code, as added 
by Section 13 of Chapter 656 of the Statutes of 2003, is amended to 
read: 

19751. (a) The Franchise Tax Board shall develop and administer a 
voluntary compliance initiative for taxpayers subject to Part 10 
(commencing with Section 17001) and Part 11 (commencing with Section 
23001), as provided in this article. 

(b) The voluntary compliance initiative shall be conducted during 
the period from January 1, 2004, to April 15, 2004, inclusive, 
pursuant to section 19754. This initiative shall apply to tax 
liabilities attributable to the use of abusive tax avoidance 
transactions for taxable years beginning before January I, 2003. 

(c) The Franchise Tax Board shall issue forms and instructions and 
may take any other actions necessary, including the use of closing 
agreements, to implement this article. 

(d) The Franchise Tax Board shall publicize the voluntary 
compliance initiative so as to maximize public awareness of and 
participation in the initiative. The Franchise Tax Board shall 
coordinate to the highest degree possible its publicity efforts and 
other actions taken in implementing this article. 

(e) Any correspondence mailed by the Franchise Tax Board to a 
taxpayer at the taxpayer's last known address outlining the voluntary 
compliance initiative under this article constitutes "contact" 
within the meaning of Treasury Regulation Section 1.6664-2(c) (3), 
relating to qualified amended returns, and paragraph (3) of the 
former subdivision (e) of Section 19773 and Section 19777. 

SEC. 12. Section 19752 of the Revenue and Taxation Code, as added 
by Section 13 of Chapter 654 of the Statutes of 2003, is repealed. 

SEC. 13. section 19752 of the Revenue and Taxation Code, as added 
by Section 13 of Chapter 656 of the Statutes of 2003, is amended to 



read: 
19752. Any taxpayer who meets the requirements of Section 19754 

may elect the application of either, but not both, of the following: 
(a) Voluntary compliance without appeal. If this option is 

elected, then each of the following shall apply: 
(1) The Franchise Tax Board shall waive or abate all penalties 

imposed by this part, for all taxable years where the taxpayer elects 
to participate in the initiative, as a result of the underreporting 
of tax liabilities attributable to the use of abusive tax avoidance 
transactions. 

(2) Except as provided in Section 19753, no criminal action shall 
be brought against the taxpayer for the taxable years with respect to 
issues for which the taxpayer voluntarily complies under this 
article. 

(3) No penalty may be waived or abated under this article if the 
penalty imposed is attributable to an assessment of taxes that became 
final prior to December 31, 2003. 

(4) Notwithstanding Chapter 6 (commencing with Section 19301) of 
this part, the taxpayer may not file a claim for refund for the 
amounts paid in connection with abusive tax avoidance transactions 
under this article. 

(b) Voluntary compliance with appeal. If this option is elected, 
then each of the following shall apply: 

(1) The Franchise Tax Board shall waive or abate all penalties, 
except the accuracy related penalty under Section 19164 (as in effect 
immediately before enactment of the act adding this section), 
imposed by this part, for each of the taxable years for which the 
taxpayer elects to participate in the initiative, that are owed as a 
result of the underreporting of tax liabilities attributable to the 
use of abusive tax avoidance transactions. 

(2) Except as provided in Section 19753, no criminal action may be 
brought against the taxpayer for each of the taxable years for which 
the taxpayer voluntarily complies under this section. 

(3) No penalty may be waived under this article if the penalty 
imposed is attributable to an assessment of taxes that became due and 
payable prior to December 31, 2003. 

(4) The taxpayer may file a claim for refund under Chapter 6 
(commencing with Section 19301) of this part. Notwithstanding Section 
19331, the taxpayer may not file an appeal to the board until after 
either of the following: 

(A) The date the Franchise Tax Board takes action on the claim for 
refund for the tax year to which this article applies. 

(B) 	 The later of either of the following dates: 
(i) The date that is 180 days after the date of a final 

determination by the Internal Revenue Service with respect to the 
transaction or transactions to which this article applies. 

(ii) The date that is four years after the date the claim for 
refund was filed or one year after full payment of all tax, including 
penalty and interest was made, whichever date is later. 

(5) 	 The taxpayer shall be subject to the accuracy related penalty 
under 	Section 19164. 

(Al The penalty may be assessed: 
(i) When the Franchise Tax Board takes action on the claim for 

refund. 
(ii) When a federal determination becomes final for the same 

issue, in which case the penalty shall be assessed (and may not be 
abated) if the penalty was assessed at the federal level. 



(B) In determining the amount of the underpayment of tax, Treasury 
Regulation Section 1.6664-2(c) (2), as promulgated under Section 6664 
of the Internal Revenue Code, relating to qualified amended returns, 
shall not apply. The amount of the underpayment is the difference 
between the amount of tax shown on the original return and the 
correct amount of tax for the taxable year. The underpayment amount 
shall not be less than the amount of the claim for refund filed by 
the taxpayer under paragraph (4) that was denied. 

(C) The penalty is due and payable upon notice and demand pursuant 
to Section 19049. Only after the taxpayer has paid all amounts due, 
including the penalty, and the claim is denied in whole or in part, 
may the taxpayer file an appeal under Chapter 6 (commencing with 
Section 19301), of this part in conjunction with the appeal filed 
under paragraph (4). 

(c) A taxpayer's election under this section shall be made for all 
taxable years of the taxpayer governed by this article. A separate 
election for each taxable year governed by this article is not 
allowed. 

SEC. 14. Section 19753 of the Revenue and Taxation Code, as added 
by Section 13 of Chapter 654 of the Statutes of 2003, is repealed. 

SEC. 15. Section 19753 of the Revenue and Taxation Code, as added 
by Section 13 of Chapter 656 of the Statutes of 2003, is amended to 
read: 

19753. (a) This article does not apply to violations of this part 
for which, as of December 31, 2003, any of the following applies: 

(1) A criminal complaint was filed against the taxpayer in 
connection with an abusive tax avoidance transaction or transactions. 

(2) The taxpayer is the subject of a criminal investigation in 
connection with an abusive tax avoidance transaction or transactions. 

(b) No refund or credit shall be granted with respect to any 
penalty paid prior to the time the taxpayer participates in the 
voluntary compliance initiative authorized by this article. 

(c) For purposes of this article, an "abusive tax avoidance 
transaction" means a plan or arrangement devised for the principal 
purpose of avoiding tax. Abusive tax avoidance transactions include, 
but are not limited to, "listed transactions" as described in 
paragraph (4) of subdivision (a) of Section 18407. 

SEC. 16. Section 19754 of the Revenue and Taxation Code, as added 
by Section 13 of Chapter 654 of the Statutes of 2003, is repealed. 

SEC. 17. Section 19754 of the Revenue and Taxation Code, as added 
by Section 13 of Chapter 656 of the Statutes of 2003, is amended to 
read: 

19754. (a) The voluntary compliance initiative described in this 
article applies to any taxpayer who was not eligible to participate 
in the Internal Revenue Service's Offshore Voluntary Compliance 
Initiative described in Revenue Procedure 2003 11, and during the 
period from January I, 2004, to April 15, 2004, does both of the 
following: 

(1) Files an amended tax return under this part for each taxable 
year for which the taxpayer has previously filed a tax return using 
an abusive tax avoidance transaction to underreport the taxpayer's 
tax liability for that taxable year. Each amended return shall report 
all income from all sources, without regard to the abusive tax 
avoidance transaction. 

(2) Except as provided in subdivision (b), pays in full all taxes 



and interest due. 
(b) The Franchise Tax Board may enter into an installment payment 

agreement in lieu of the full payment required under paragraph (2) of 
subdivision (a). Any installment payment agreement authorized by 
this subdivision shall include interest on the unpaid amount at the 
rate prescribed in Section 19521. Failure by the taxpayer to fully 
comply with the terms of the installment payment agreement shall 
render the waiver of penalties null and void, and the total amount of 
tax, interest, and all penalties shall be immediately due and 
payable. 

(c) After April IS, 2004, the Franchise Tax Board may issue a 
deficiency assessment upon an amended return filed pursuant to 
subdivision (a), impose penalties, or initiate criminal action under 
this part with respect to the difference between the amount shown on 
that return and the correct amount of tax. This action shall not 
invalidate any waivers granted under Section 19752. 

(d) In addition to any other authority to examine returns, for the 
purpose of improving state tax administration, the Franchise Tax 
Board may inquire into the facts and circumstances related to the use 
of abusive tax avoidance transactions to underreport the tax 
liabilities for which a taxpayer has participated in the voluntary 
compliance initiative under this article. Taxpayers shall cooperate 
fully with inquiries described in this subdivision. Failure by a 
taxpayer to fully cooperate in an inquiry described in this 
subdivision shall render the waiver of penalties under this article 
null and void and the taxpayer may be assessed any penalties that may 
apply. 

SEC. 18. The heading of Article 2 (commencing with Section 19755) 
is added to Chapter 9.5 of Part 10.2 of Division 2 of the Revenue and 
Taxation Code, immediately preceding Section 19755, to read: 

Article 2. Statute of Limitations for Abusive Tax Avoidance 
Transactions 

SEC. 19. Section 19755 of the Revenue and Taxation Code, as added 
by Section 13 of Chapter 654 of the Statutes of 2003, is repealed. 

SEC. 20. Section 19755 of the Revenue and Taxation Code, as added 
by Section 13 of Chapter 656 of the Statutes of 2003, is amended to 
read: 

19755. (a) (1) Notwithstanding Section 19057, and except as 
provided in paragraph (2), with respect to proposed deficiency 
assessments related to an abusive tax avoidance transaction, a notice 
of a proposed deficiency assessment may be mailed to the taxpayer 
within eight years after the return was filed, or within the period 
otherwise provided in Article 3 (commencing with Section 19031) of 
Chapter 4 of this part, whichever expires later. 

(2) For notices mailed on or after August I, 2011, with respect to 
proposed deficiency assessments related to an abusive tax avoidance 
transaction, a notice of a proposed deficiency assessment may be 
mailed to the taxpayer within 12 years after the return was filed, or 
within the period otherwise provided in Article 3 (commencing with 
Section 19031) of Chapter 4 of this part, whichever expires later. 

(b) This section shall apply to any return filed under this part 
on or after January I, 2000. Paragraph (2) of subdivision (a) shall 
apply to taxable years that have not been closed by a statute of 
limitations, res judicata, or otherwise, as of August I, 2011. 



SEC. 21. Article 3 (commencing with Section 19761) is added to 
Chapter 9.5 of Part 10.2 of Division 2 of the Revenue and Taxation 
Code, to read: 

Article 3. Voluntary Compliance Initiative Two 

19761. (a) The Franchise Tax Board shall develop and administer a 
voluntary compliance initiative for taxpayers subject to Part 10 
(commencing with Section 17001) and Part 11 (commencing with Section 
23001), as provided in this article. 

(b) The voluntary compliance initiative shall be conducted during 
the period from August 1, 2011, to October 31, 2011, inclusive, 
pursuant to Section 19764. This initiative shall apply to tax 
liabilities attributable to the use of abusive tax avoidance 
transactions and to unreported income from the use of offshore 
financial arrangements for taxable years beginning before January 1, 
2011. 

(c) The Franchise Tax Board shall issue forms and instructions and 
may take any other actions necessary, including the use of closing 
agreements, to implement this article. 

(d) The Franchise Tax Board shall publicize the voluntary 
compliance initiative so as to maximize public awareness of and 
participation in the initiative. The Franchise Tax Board shall 
coordinate to the highest degree possible its publicity efforts and 
other actions taken in implementing this article. 

(e) Any correspondence mailed by the Franchise Tax Board to a 
taxpayer at the taxpayer's last known address outlining the voluntary 
compliance initiative under this article constitutes "contact" 
within the meaning of Treasury Regulation section 1.6664-2(c) (3), 
relating to qualified amended returns, and Sections 19164.5 and 
19777. 

19762. (a) Any taxpayer who meets the requirements of Section 
19764 may elect to participate in the voluntary compliance initiative 
under this article. 

(b) For taxpayers electing to participate in the voluntary 
compliance initiative under this article, all of the following shall 
apply: 

(1) (A) Except as provided in subparagraph (B), the Franchise Tax 
Board shall waive or abate all penalties imposed by this part, for 
all taxable years where the taxpayer elects to participate in the 
initiative, as a result of the unreported tax liabilities 
attributable to the use of abusive tax avoidance transactions and to 
unreported income from the use of offshore financial arrangements. 

(B) The penalties imposed under Section 19138 or 19777.5 may not 
be waived. 

(2) Except as provided in Section 19763, no criminal action shall 
be brought against the taxpayer for the taxable years with respect to 
issues for which the taxpayer voluntarily complies under this 
article. 

(3) No penalty assessed after July 31, 2011, may be waived or 
abated under this article if the penalty imposed is attributable to 
an assessment of taxes that became final prior to July 31, 2011. For 
purposes of this paragraph, assessment of taxes does not include 
taxes self-assessed on an original or amended return filed before 
August 1, 2011. 

(4) Notwithstanding Chapter 6 (commencing with Section 19301) of 



this part, no refund or credit shall be allowed for amounts paid in 
connection with abusive tax avoidance transactions or unreported 
income from the use of offshore financial arrangements under this 
article. 

19763. (a) This article does not apply to violations of this part 
for which, as of July 31, 2011, any of the following applies: 

(1) A criminal complaint was filed against the taxpayer in 
connection with an abusive tax avoidance transaction, transactions, 
or unreported income from the use of an offshore financial 
arrangement or arrangements. 

(2) The taxpayer is the subject of a criminal investigation in 
connection with an abusive tax avoidance transaction, transactions, 
or unreported income from the use of an offshore financial 
arrangement or arrangements. 

(b) No refund or credit shall be allowed with respect to any 
penalty paid prior to the time the taxpayer participates in the 
voluntary compliance initiative authorized by this article. 

(c) For purposes of this article, an "abusive tax avoidance 
transaction" has the same meaning as in Section 19777, as amended by 
the act adding this section. 

19764. (a) The voluntary compliance initiative described in this 
article applies to any taxpayer who, during the period from August 1, 
2011, to October 31, 2011, makes an election as described in Section 
19762 and does both of the following: 

(1) (A) Files an amended tax return under this part for each 
taxable year for which the taxpayer has previously filed a tax return 
using an abusive tax avoidance transaction or an offshore financial 
arrangement to underreport the taxpayer's tax liability for that 
taxable year or failed to include income from the offshore financial 
arrangement. Each amended return shall report all income from all 
sources, without regard to the abusive tax avoidance transaction, 
including all income from offshore financial arrangements. No 
deduction shall be allowed for transaction costs associated with an 
abusive tax avoidance transaction or for transaction or other costs 
associated with unreported income from the 

use of an offshore financial arrangement. 
(B) For purposes of this article, an "offshore financial 

arrangement" means any transaction involving financial arrangements 
that in any manner rely on the use of offshore payment cards, 
including credit, debit, or charge cards, issued by banks in foreign 
jurisdictions or offshore financial arrangements, including 
arrangements with foreign banks, financial institutions, 
corporations, partnerships, trusts, or other entities to avoid or 
evade income or franchise tax. 

(2) Except as provided in subdivision (b), pays in full all taxes 
and interest due. 

(b) The Franchise Tax Board may enter into an installment payment 
agreement in lieu of the full payment required by paragraph (2) of 
subdivision (a), but only if final payment under the terms of that 
installment payment agreement is due and paid no later than June 15, 
2012. Any installment payment agreement authorized by this 
subdivision shall include interest on the unpaid amount at the rate 
prescribed in Section 19521. Failure by the taxpayer to fully comply 
with the terms of the installment payment agreement shall render the 
waiver of penalties null and void, and the total amount of tax, 
interest, and all penalties shall be immediately due and payable. 

(c) After October 31, 2011, the Franchise Tax Board may issue a 



deficiency assessment upon an amended return filed pursuant to 
subdivision (a), impose penalties, or initiate criminal action under 
this part with respect to the difference between the amount shown on 
that return and the correct amount of tax. This action shall not 
invalidate any waivers granted under Section 19762. 

(d) In addition to any other authority to examine returns, for the 
purpose of improving state tax administration, the Franchise Tax 
Board may inquire into the facts and circumstances related to the use 
of abusive tax avoidance transactions or offshore financial 
arrangements to underreport the tax liabilities for which a taxpayer 
has participated in the voluntary compliance initiative under this 
article. Taxpayers shall cooperate fully with inquiries described in 
this subdivision. Failure by a taxpayer to fully cooperate in an 
inquiry described in this subdivision shall render the waiver of 
penalties under this article null and void and the taxpayer may be 
assessed any penalties that may apply. 

SEC. 22. The heading of Article 4 (commencing with Section 19772) 
is added to Chapter 9.6 of Part 10.2 of Division 2 of the Revenue and 
Taxation Code, immediately preceding Section 19772, to read: 

Article 4. Penalties and Interest 

SEC. 23. Section 19774 of the Revenue and Taxation Code is amended 
to read: 

19774. (a) If a taxpayer has a noneconomic substance transaction 
understatement for any taxable year, there shall be added to the tax 
an amount equal to 40 percent of the amount of that understatement. 

(b) (1) Subdivision (a) shall be applied by substituting "20 
percent" for "40 percent" with respect to the portion of any 
noneconomic substance transaction understatement with respect to 
which the relevant facts affecting the tax treatment of the item are 
adequately disclosed in the return or a statement attached to the 
return. 

(2) For taxable years beginning before January 1, 2003, 
"adequately disclosed" includes the disclosure of the tax shelter 
identification number on the taxpayer's return as required by 
subdivision (c) of Section 18628, as applicable for the year in which 
the transaction was entered into. 

(c) For purposes of this section: 
(1) The term "noneconomic substance transaction understatement" 

means any amount which would be an understatement under Section 6662A 
(b) of the Internal Revenue Code, as modified by subdivision (b) of 
Section 19164.5 if Section 6662A(b) of the Internal Revenue Code were 
applied by taking into account items attributable to noneconomic 
substance transactions rather than items to which Section 6662A(b) 
applies. 

(2) A "noneconomic substance transaction" includes: 
(A) The disallowance of any loss, deduction or credit, or addition 

to income attributable to a determination that the disallowance or 
addition is attributable to a transaction or arrangement that lacks 
economic substance including a transaction or arrangement in which an 
entity is disregarded as lacking economic substance. A transaction 
shall be treated as lacking economic substance if the taxpayer does 
not have a valid nontax California business purpose for entering into 
the transaction. 

(B) Any disallowance of claimed tax benefits by reason of a 



transaction lacking economic substance, within the meaning of Section 
7701(0) of the Internal Revenue Code, relating to clarification of 
economic substance doctrine, as added by Section 1409(a) of the 
Health Care and Education Reconciliation Act of 2010 (Public Law 
111-152), except as otherwise provided. 

(i) For purposes of this subparagraph, the phrase "apart from 
state income tax effects" shall be substituted for the phrase "apart 
from Federal income tax effects" in each place it appears in Section 
7701(0) (1) of the Internal Revenue Code. 

(ii) For purposes of this subparagraph, the phrase "any federal or 
local income tax effect which is related to a state income tax 
effect shall be treated in the same manner as a state income tax 
effect" is substituted for the phrase "any State or local income tax 
effect which is related to a Federal income tax effect shall be 
treated in the same manner as a Federal income tax effect" in Section 
7701(0) (3) of the Internal Revenue Code. 

(d) (1) If the notice of proposed assessment of additional tax has 
been sent with respect to a penalty to which this section applies, 
only the Chief Counsel of the Franchise Tax Board may compromise all 
or any portion of that penalty. 

(2) The exercise of authority under paragraph (1) shall be at the 
sole discretion of the Chief Counsel of the Franchise Tax Board and 
may not be delegated. 

(3) Notwithstanding any other law or rule of law, any 
determination under this subdivision may not be reviewed in any 
administrative or judicial proceeding. 

(e) Notwithstanding anything to the contrary in this section, if a 
penalty has been assessed for federal income tax purposes pursuant 
to Section 6662(b) (6) of the Internal Revenue Code, as added by 
Section l409(b) of the Health Care and Education Reconciliation Act 
of 2010 (Public Law 111-152), on an underpayment attributable to the 
disallowance of claimed tax benefits by reason of a transaction 
lacking economic substance, then a penalty shall be imposed under 
this section for that portion of an understatement attributable to 
that transaction, and shall not be abated unless the taxpayer can 
establish that the imposition of the federal penalty under Section 
6662 of the Internal Revenue Code for an underpayment attributable to 
that transaction was clearly erroneous. 

(f) The amendments made to this section by the act adding this 
subdivision shall apply to notices mailed on or after the effective 
date of the act adding this subdivision. 

SEC. 24. Section 19777 of the Revenue and Taxation Code is amended 
to read: 

19777. (a) If a taxpayer has been contacted by the Franchise Tax 
Board regarding an abusive tax avoidance transaction, and has a 
deficiency attributable to an abusive tax avoidance transaction, 
there shall be added to the tax an amount equal to 100 percent of the 
interest payable under Section 19101 for the period beginning on the 
last date prescribed by law for the payment of that tax (determined 
without regard to extensions) and ending on the date the notice of 
proposed assessment is mailed. 

(b) For purposes of this section, "abusive tax avoidance 
transaction" means any of the following: 

(1) A tax shelter as defined in Section 6662(d) (2) (C) of the 
Internal Revenue Code. For purposes of this chapter, Section 6662(d) 
(2) (C) of the Internal Revenue Code is modified by substituting the 
phrase "income or franchise tax" for "Federal income tax." 



(2) A reportable transaction, as defined in Section 6707A(c) (1) of 
the Internal Revenue Code, with respect to which the requirements of 
Section 6664(d) (2) (A) of the Internal Revenue Code are not met. 

(3) A listed transaction, as defined in Section 6707A(c) (2) of the 
Internal Revenue Code. 

(4) A gross misstatement, within the meaning of Section 6404(g) (2) 
(D) of the Internal Revenue Code. 

(5) Any transaction to which Section 19774 applies. 
(c) The penalty imposed by this section is in addition to any 

other penalty imposed under Part 10 (commencing with Section 17001), 
Part 11 (commencing with Section 23001), or this part. 

(d) (1) If a taxpayer files an amended return reporting an abusive 
tax avoidance transaction, described in subdivision (b), after the 
taxpayer is contacted by the Franchise Tax Board regarding that 
abusive tax avoidance transaction but before a notice of proposed 
assessment is issued under Section 19033, then the amount of the 
penalty under this section shall be 50 percent of the interest 
payable under Section 19101 with respect to the amount of any 
additional tax reflected in the amended return attributable to that 
abusive tax avoidance transaction. 

(2) If a notice of proposed assessment under Section 19033, with 
respect to an abusive tax avoidance transaction as described in 
subdivision (a), is issued after the amended return described in 
paragraph (1) is filed, the penalty imposed pursuant to subdivision 
(a) shall be applicable to the additional tax reflected in the notice 
of proposed assessment attributable to that abusive tax avoidance 
transaction in excess of the additional tax shown on the amended 
return. 

(e) The amendments made to this section by the act adding this 
subdivision shall apply to notices mailed on or after the effective 
date of that act and to amended returns filed more than 90 days after 
that effective date with respect to taxable years for which the 
statute of limitations for mailing a notice of proposed assessment 
has not expired as of that date. 

SEC. 25. No reimbursement is required by this act pursuant to 
Section 6 of Article XIII B of the California Constitution because 
the only costs that may be incurred by a local agency or school 
district will be incurred because this act creates a new crime or 
infraction, eliminates a crime or infraction, or changes the penalty 
for a crime or infraction, within the meaning of Section 17556 of the 
Government Code, or changes the definition of a crime within the 
meaning of Section 6 of Article XIII B of the California 
Constitution. 

SEC. 26. The sum of one thousand dollars ($1,000) is hereby 
appropriated from the General Fund to the State Board of Equalization 
for administrative operations. 

SEC. 27. This act addresses the fiscal emergency declared and 
reaffirmed by the Governor by proclamation on January 20, 2011, 
pursuant to subdivision (f) of Section 10 of Article IV of the 
California Constitution. 

SEC. 28. This act is a bill providing for appropriations related 
to the Budget Bill within the meaning of subdivision (e) of Section 
12 of Article IV of the California Constitution, has been identified 
as related to the budget in the Budget Bill, and shall take effect 
immediately. 



Bennion, Richard 

Subject: FW: Regulation 1685.5, Calculation of Estimated Use Tax - Use Tax Table 

Sent: Monday, May 09, 201111:34 AM 
To: Heller, Bradley (Legal) 
Subject: Regulation 1685.5, Calculation of Estimated Use Tax - Use Tax Table 

Bradley, 

I just read the e-mail about this proposed regulation. I want to clarify to make sure I understand correctly. Is this a tax 
that is going to be imposed on individuals? It looks like it is a tax on an individual's AGio I thought the BOE was for 
businesses. If passed, how will this tax be collected? It seems it may be taxed on the CA tax return if the info is sent to 
the FTB. Can you clarify this regulation for me? 

Sincerely, 
Candy Messer 
Affordable Bookkeeping and Payroll Services 
24404 S. Vermont Ave Suite 207 
Harbor City, CA 90710 
310-534-5577 Office 
310-534-5598 Fax 
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Bennion, Richard 

From: KATY CRAIG [mailto:katyc@dslextreme.com] 

Sent: Wednesday, May 18, 201111:58 PM 

To: Heller, Bradley (Legal) 

Subject: Use tax table 


Mr. Heller, 

Am I understanding this correctly? Is the BOE now going to charge a new use tax to everyone based on their income? Is 

this a new tax? Is this going to be added to our state income tax return? I have Read the proposed text through the link 

on this website and that is how I am understanding it. If I am reading this wrong or misunderstanding it, please explain it to 

me in plain English. 

Concerned tax payer, small business owner, &citizen, 

Katherine Craig 


1 

mailto:mailto:katyc@dslextreme.com


From: Gene Johnson [mailto:gjohnSQnca@comcast.net] 
Sent: Monday, June 13, 2011 12:02 PM 
To: Heller, Bradley (legal) 
SUbJect: Proposed Regulation 1685.5 
Importance: High 

Proposed Adoption of Regulation 1685.5 

Calculation of Estimated Use Tax - Use Tax Table 


Submitted via email on June 13, 2011 

by Gene Johnson 


I recently reviewed this proposed regulation, and in response to your request for written 
comments from the public I am submitting the following. 

The adoption of a use tax table greatly simplifies record keeping for the average person, but its 
use does raise several questions. Before listing these questions, I would like to point out an 
inconsistency, or at least poor wording, at the bottom of page 3 in the "Initial Statement of 
Reasons." The following is a direct quote: 

Therefore. the Board has made an initial determination that the adoption of 
Proposed Regulation 1685.5 will not have a significant adverse economic impact 
on business. 

The proposed regulation may affoct small business. (Emphasis added) 

You are saying it may affect small business, but it will not have an adverse economic impact. 
Does this imply it wiIl have a positive economic impact? This seems confusing but it is a small 
point. 

The following questions are listed in no particular order. 

1. 	 One must question whether the use tax amount produced by this table bears any 
resemblance to reality. To the best of my knowledge, nobody has been able to prove a 
direct correlation between incomes and use tax liabilities incurred. Some people with 
very high incomes might not make any purchases subject to use tax. Some lower income 
people might make a lot of these purchases. It might be difficult to defend this concept 
against a serious challenge by a taxpayer rights organization. I know the use of the table 
is voluntary, but I am unaware of any other tax that is routinely based on estimates like 
this. Certainly the factors used to calculate the tax can be subject to question. The 
income ranges used appear to be random and they can create a situation where $1 in 
additional income can result in a healthy increase in the amount of use tax due. Why not 
simply publish a factor to be multiplied by the taxpayer's actual AGI to detennine the use 
tax amount due? 

2. 	 Has BOE considered allowing a de minimis exemption from use tax? Is it really worth 
anyone's time (taxpayer, FTB, or BOE) to report $7 in use tax? IfI understand correctly, 
BOE will not issue a detennination for less than $50 because the administrative costs 
make' it impractical. Why require use tax reporting for less than this amount? I 
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understand the argument that $7 reported by a million people adds up to serious money. 
However, this tax has already generated a lot of negative publicity because so many 
taxpayers think it is a new tax; perhaps giving the "little guy" a break might help with 
public relations. 

3. 	 In the past, I believe that practitioner-prepared returns have been less likely to report use 
tax to FTB than individually-prepared returns. This seems to result from the opinion of 
tax professionals that reporting use tax on the FrB tax return is an election and not a 
requirement. The inclusion of an optional table in this regulation does little to dispel this 
misconception. 

4. 	 Should this regulation state that persons registered with BOE as cigarette and tobacco 
products consumers cannot use this table? 

5. 	 Taxpayers who are able to maintain records adequate enough to calculate their actual use 
tax liability are very likely to report the amount from the table if it is less than their actual 
obligation. Is BOE precluded from issuing a subsequent determination if the person 
reported use tax based on the look-up table? Should there be a provision for a substantial 
understatement (say 25% or more) of actual use tax liability if the taxpayer uses this 
table? 

6. 	 I am not sure if this comment directly affects this regulation, but it involves FTB's 
collection of the use tax on behalf of BOE. It also affects the public relations impact of 
their procedures. When FrB receives payment for the amount due on a state income tax 
return that also includes use tax, a serious problem develops if there is an underpayment. 
FrB applies the money to the total liability in the following order: 

i. 	 State income tax due 
ii. 	 Penalties or interest applicable to state income tax due 

iii. Use tax due 
Taxpayers are sometimes unaware of additional penalties or interest they owe to FrB on 
their state income tax liability so they remit only funds for the state income tax and the 
use tax they are reporting. However, FTB will apply the funds first to state income tax 
due, second to penalties and interest owed them, and third to use tax. Then they report 
any unpaid use tax to BOE. When BOE attempts to collect funds due for use tax, 
taxpayers seldom understand why BOE is contacting them about a liability they reported 
to FfB and which they believe they have already paid to FrB. While this appears to be a 
simple administrative procedure, it often results in unfavorable public relations which 
should be considered. It also creates additional unnecessary work for FTB and BOE. 
The obvious solution is for FrB to apply funds to the tax due (including use tax) first and 
then to their penalties and interest. This also more closely matches the intent of the 
taxpayer. 

Thank you for considering my comments. I would appreciate hearing your response. 



Established 1926 

June 20, 2011 

Rick Bennion 
Regulations Coordinator 
California Board of Equalization 
450 N Street 
Sacramento, CA 95814 
richard.bennion@boe.ca.gov 

Re: Upcoming Board Agenda Item F1, Proposed Adoption of 18 CCR §1685.5 

Dear Mr. Bennion: 

On June 21,2011, the Board is scheduled to vote on the staff's request to adopt proposed 
Regulation §1685.5 to implement the new use table provisions under R&TC §6452.1. This letter 
serves as a request for the Board to reject the staff's recommendation. 

R&TC §6452.1(d)(2)(A), as amended by SB 86 (Ch. 11-14), directs the Board to calculate the 
estimated amount of use tax according to a person's state adjusted gross income, and, by July 
30 of each calendar year, make the amounts available to the Franchise Tax Board in the form of 
a table. The statute does not require the Board to promUlgate a regulation, nor does it require 
the Board to include a use tax look-up table as part of a regulation. 

CalTax believes that the Board should not promulgate a regulation at this time. The public has 
not had sufficient opportunity to vet its concerns about the methodology used to prepare the 
table. 

CalTax sent a letter to BOE Chair Jerome Horton on April 25 (following) pointing out numerous 
problems with the Board's proposed use tax look-up table and urging members of the Board to 
postpone adoption of the proposed regulations. CalTax's Dave Doerr, Rob Gutierrez and I also 
verbally expressed our concerns at the staff's May 18, 2011 use tax gap stakeholders' meeting. 
CalTax's main concern is that the table overstates a taxpayer's use tax liability. 

To date, we have not received a response from the Board or staff addressing our concerns. We 
understand that a second stakeholders' meeting has been scheduled for 1 p.m. on June 28 in 
Sacramento. However, this date is after the scheduled Board vote on June 21. If the Board 
approves the staff's recommendation and adopts the regulation, it will be too late to change the 
table based on comments received from taxpayers on June 28. 

In addition, the use tax look-up table should not be included as part of a regulation if the staff 
believes a regulation is necessary. The regulation should address the methodology. but should 
not include the actual look-up numbers. If staff wants to change the table in the future and it is 
included as part of a regulation. they must first go through the regulatory process. 

CALIFORNIA TAXPAYERS ASSOCIATION 
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June 20, 2011 
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CalTax has historically supported a use tax look-up table as a way to increase compliance for 
California's use tax laws, as long as using such a table would not subject taxpayers to an audit. 
SB 86 addressed CalTax's concerns by adding R&TC §6452.1 (g), which precludes the Board 
from making any understatement determinations for certain taxpayers who elect to use the use 
tax look-up table. That said, it is in the state's best interest to make the use tax look-up table as 
enticing as possible so that taxpayers will use it. As currently drafted, a taxpayer with California 
adjusted gross income a little as $1 would owe $7 in use tax. Of course, this is an extreme 
example, but it should prove the point that the look-up table produces an overstated use tax 
liability for some taxpayers, as pointed out in CalTax's April 25 letter. 

For the foregoing reasons, CalTax respectfully requests the Board to reject staffs 
recommendation to adopt the regulation in its current form. We also request that staff continue 
to work with CalTax and other stakeholders with a common goal of meeting the July 30 statutory 
deadline for making the use tax look-up table available to the Franchise Tax Board. 

Sincerely, 

Gina Rodriquez 
Vice President of State Tax Policy 

cc: 	The Honorable Jerome Horton, Chair, Board of Equalization 
The Honorable Michelle Steel, Vice Chair, California State Board of Equalization 
The Honorable Betty T. Vee, California State Board of Equalization 
The Honorable George Runner, California State Board of Equalization 
The Honorable John Chiang, State Controller 
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April 25, 2011 

The Honorable Jerome Horton, Chair 
California State Board of Equalization 
450 N Street, MIC 72 
Sacramento, CA 95814 

Subject: Proposed Regulation 1685.5, Calculation of Estimated Use Tax - Use Tax Table 

Dear Honorable Jerome Horton: 

The California Taxpayers Association is a nonpartisan, nonprofit association that supports good 
tax policy, opposes unnecessary taxes and promotes government efficiency. CalTax urges the 
members of the Board of Equalization to postpone adoption of the proposed regulations for the 
use tax look-up table. 

To date, no interested parties meetings have been held to discuss the use tax table. CalTax 
believes that the interested parties meeting process is crucial to developing a fair and accurate 
table. The table proposed in Regulation 1685.5 is neither accurate nor a fair representation of 
what a taxpayer's use tax liability would be under the law. Listed below are CalTax's concerns: 

• 	 Use Tax Table Methodology Needs Further Review. The use tax table relies on 
several estimates that need further clarification to substantiate the accuracy of the 
table's calculation. For example, the regulation uses data that shows use tax liabilities 
have grown exponentially during the past several years, despite a global financial 
crisis and the crash of the housing market. 

• 	 Does the Use Tax Table Seek to Generate Revenue Beyond What is Owed? 
Another concern CalT ax has is whether the BOE's design of the lookup table 
generate revenue beyond what is owed. As intended, the use tax table should purely 
be a tool for the Board to improve compliance. 

Of the nine other states currently utilize use tax lookup tables, three states have a set 
range for taxpayers to use when calculating their use tax liability. Basing the use tax 
table percentage on a range make the use tax liability computation more reasonable, 
and reflects differences in consumption patterns. 

• 	 Use Tax Table Does Not Account for Different Local Use Tax Rates. Local sales 
and use tax rates differ by city and county, and such differences should be reflected 
in a lookup table. The Board of Equalization could address use tax rate differences by 
creating a new publication. The BOE already publishes data in Publication 71, which 
lists the sales and use tax rates for all counties, cities and special districts in 
California. 

CALIFORNIA TAXPAYERS ASSOCIATION 

1215 K Street, Suite 1250 • Sacramento, CA 95814· (916) 441 ~0490 • www.caltax.org 
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The Honorable Jerome Horton, Chair 
April 25, 2011 
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• 	 Use Tax Table Does Not Reflect Prospective Changes in the Use Tax Rate. It is 
uncertain whether the use tax rate will remain at 8.25 percent past June 30. Currently, 
the Legislature is deliberating whether the rate should be extended. It is uncertain what 
will happen. T regulation assumes the rate will continue by using the January 1 use tax 
rate for the entire year. 

CalTax looks forward to working with the Board of Equalization members and the Board's 
staff as the use tax table is implemented. However, for the foregoing reasons, we respectfully 
request that the Board postpone enactment of the use tax lookup table and vet the regulation 
through the interested parties' process. 

Sincerely, 

Robert Gutierrez, Research Analyst 
California Taxpayers Association 

cc: 	 Honorable Michelle Steel, Vice Chair, California State Board of Equalization 
Honorable Betty T. Vee, California State Board of Equalization 
Honorable George Runner, California State Board of Equalization 
Honorable John Chiang, State Controller 
Jeff McGuire, Deputy Director of the Sales and Use Tax Department 
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5901 GREEN VALLEY CIRCLE 

CULVER CITY, CALIFORNIA 

JUNE 21, 2011 

---000--

MR. HORTON: Welcome back to the Board of 

Equalization. 

Ms. Olson, what is our next scheduled matter? 

MS. OLSON: Our next scheduled matter, we're 

going to move forward on the calendar to F1, Proposed 

adoption of Regulation 1685.5, Calculations of estimated 

use tax - use tax table. 

MR. HORTON: Thank you very much, Ms. Olson. 

Members, staff is here to present on this 

matter. 

Please introduce yourself and commence with 

your presentation. 

MR. HELLER: Good afternoon, Chairman Horton. 

I'm Bradley Heller from the Board's Legal Department and 

I'm here with Robert Ingenito from the Research and -

Research and Statistics Section, I don't know why that's 

sticking so badly, I apologize. 

MR. HORTON: Don't worry. 

MR. HELLER: It's in the Legislative Division, 

in case you're interested. 

We're here to request that the Board adopt 

Regulation 1685.5. It's to prescribe the use tax look 

up table for the 2011 taxable year and to prescribe the 

formula that the Board would use to estimate -- estimate 
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income taxpayer's use tax based on their adjusted gross 

income for future years, beginning with 2012. 

I also wanted to mention that we've -- there is 

a pending bill that has -- that was passed by the 

legislature but has not been signed by the Governor, 

ABXl-28. That would substantially rewrite the 

provisions in Revenue and Taxation Code section 6203 

dealing with out-of-state retailers that are engaged in 

business in California and required to collect use tax 

from their customers. 

And we were -- staff was asked to prepare an 

alternative table and calculations in case that was 

enacted. 

And also I wanted to point out that we've 

received public comments from Gene Johnson, who mostly 

had some questions. We received public comments from 

Cal-Tax, who opposes the current regulation, mostly 

because, I believe, they did want interested parties 

meetings to discuss the calculations before the Board 

adopted it. And I believe they still -- they do intend 

to think that, at least from their opinion, that there 

is some taxpayers' estimated use tax might be overstated 

by our table. We don't necessarily agree, but that's 

their comments. 

And we also received a comment from Katy Craig, 

who inquired as to whether the Board was actually 

im~osing a brand-new tax on taxpayers. And I just 

wanted to clarify for the record that this is just a use 
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tax look up table that taxpayers have the option to use 

instead of reporting their actual use tax. But it does 

not impose any brand-new tax or additional taxes on any 

California taxpayers. 

And, in addition, based on our discussion back 

in April, staff did follow up with the Franchise Tax 

Board as with regard to their deadlines for receiving 

our finalized look up tables for inclusion in their 

the instructions to their 2011 income tax returns. And, 

basically, we're they confirmed that they still 

their drop dead date is, essentially, still 

September 1st, but they're -- if the Board wanted to 

make changes today to to consider the alternative 

table or to give them basically to -- to incorporate 

two alternatives into the proposed regulations, that we 

would give -- it would give the Board more time to wait 

and see if ABX 1-28 is actually signed by the Governor. 

And they've indicated that the FTB's willing to 

go with the information -- the best information we can 

provide them by September 1 and then hold off and, if 

necessary, duplicate their instructional review process 

to incorporate any changes we make that wouldn't be 

finalized until closer to the end of September. 

And that's mainly because we have to send them 

to the -- once the Board adopts the regulation today -

or in July, assuming that happens -- we have to submit 

it to the Office of Administrative Law for review and 

approval. And there's a slight delay before the 
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regulation would be approved by them and we would know 

that it was a final and that that language becomes -

would become the law. 

And, so, the FTB basically understands our 

situation and theY're willing to work with us, but it's 

definitely an inconvenience for them and it's -- creates 

extra work. 

With that, Robert discuss the new calculations 

for the alternative table and I can answer any questions 

you have about the legislation as well. 

MR. HORTON: Thank you very much. 

MR. INGENITO: Good afternoon, Mr. Chair, 

Members of the Board. Robert Ingenito with the Board's 

Research and Statistics Section. 

Just as a quick overview of the alternative 

table, as Mr. Heller mentioned, the original table you 

were asked to consider looked at a specific use tax gap 

which would be impacted by ABX 1-28, the bill that's 

been passed by the legislature that is under 

consideration for the Governor now. 

So, what we were asked to do was to develop an 

alternative table that assumes that, No.1, the Governor 

signs the bill and, No.2, the revenues that are scored 

are realized. That's alternative table that was 

presented to you in a memorandum yesterday. I believe 

you all have it in front of you. 

What we did was we basically assumed that the 

revenues that will be generated by the bill would close 
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roughly two-fifths of the business to consumer use tax 

gap. 

As a consequence, we brought down the use tax 

liabilities for all the AGI classes commensurately. 

I'd be to happy to answer any questions you 

have. 

MR. HORTON: Thank you. 

Discussion, Members? 

Mr. Runner? 

MR. RUNNER: Just a quick -- I appreciate, you 

know, again things are -- you know, obviously, it's not 

a very static world out there and so things are moving 

around rapidly. 

So, I appreciate the consideration of the fact 

that there may, indeed, be some circumstances here with 

the bill that is before the Governor in regards to that 

table being adjusted. 

That being said, I still don't like the table. 

I don't like the assumptions. But I appreciate the fact 

that there was recognition that, indeed, is something 

that we need to consider. 

MR. HORTON: Further discussion, Members? Is 

there a motion? 

MS. YEE: Move the staff recommendation. 

MS. MANDEL: What -- can ask I what the staff 

recommendation is now with this -- with this other 

table? Where is the staff recommendation? 

MR. HELLER: Ms. Mandel, the staff 
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recommendation is still the proposed regulation as 

authorized for publication back in April. 

And mainly right now there's a couple of issues 

that, at least right now, don't lead staff to recommend 

any changes and it's mainly that ABX 1-28 isn't signed 

yet, so, we certainly don't know if it will become the 

law. 

And then the second issue is we really don't 

know -- we really have to just estimate what compliance 

we would receive from these out-of-state retailers. And 

we're not super confident that they'll -- that we'll get 

100 percent compliance beginning the day after the 

legislation's enacted. 

And, so, we -- we're not super confident that 

the alternative table would actually reflect those 

retailers' behavior if ABX 1-28 was actually enacted. 

And we'd really like to see how those retailers 

respond before we try to incorporate both the 

legislation and their behavior into a future table. 

But I do know the Board's already authorized 

staff to do interested parties meetings regarding the 

2012 table and the formulas. 

So, if this -- if that legislation is enacted 

and we do do start to see any change in behavior by 

out-of-state retailers, we can make adjustments for next 

year. 

MS. YEE: Good. Follow-up? 

MR. HORTON: Member Yee? 
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MS. YEE: So, just in terms of timing, should 

28X become law, it takes effect immediately? 

MR. HELLER: It's my understanding, yes. 

MS. YEE: Okay. 

MR. HORTON: Was that an -- I don't recall that 

it was considered emergency legislation. I don't think 

it gets enacted immediately, but I could be wrong. 

MS. YEE: It's an extraordinary session bill. 

MR. HORTON: Extraordinary, you are right. 

MS. YEE: And is it contingent -- but, no, I 

guess it depends. 

Does it have an urgency? Otherwise, the enact 

-- the effective date, I think, is triggered by the 

adjournment of the extraordinary session. 

MR. HORTON: I think so. 

MR. HELLER: Well, MS. Yee and Chairman Horton, 

I'm -- the legislation itself says it's to take effect 

immediately. 

And so far staff's in agreement that it would 

take effect immediately, but -

MS. YEE: Okay. 

MR. HELLER: but it'd not urgency 

legislation. 

MS. YEE: Okay. So, we -- we have the current 

proposed table before us. You've provided an 

alternative to try to respond to 28X, as we know it. 

Are we going to be putting out-of-state 

retailers in a different place than in-state retailers 
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with respect to -- well, I guess -- no, not retailers. 

Are consumers going be confused, I guess, with 

respect to what needs to happen relative to use tax 

compliance once 28X becomes law? 

MR. HELLER: Well, I would assume from the 

consumer standpoint, you really need to know that a 

retailer's registered to collect tax in California 

before you can satisfy your use tax obligation by paying 

use tax to that retailer. 

So, essentially once we actually start to seek 

compliance with the new few legislation and we can 

update our permits, taxpayers can then get -- be able to 

check whether or not these new -- these additional 

retailers are permitized or are registered to collect 

use tax. 

And, in addition, we can do more outreach, 

assuming we see large retailers that are registering, 

but it -- I think right now it's probably premature to 

day exactly how we'd have to inform the consumers. 

MS. YEE: Okay. I guess to the extent that we 

know this other -- these other provisions are out there, 

I would just ask that we maybe start to focus some 

specific attention on it -- whether it's enacted now or 

later. 

I mean, I don't think the issue's going away 

relative to what will be putting in place as relates to 

outreach and particularly if it's got a provision where 

the provisions take effect immediately, what -- what 
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ought our response be to that? 

I don't want put -- I don't want to add more 

confusion to the whole use tax compliance landscape, as 

Mr. Runner has alluded to in the past. And I think we 

have an ability to make it easier with respect to these 

look up tables. And I think just this added layer will 

bring us back to a little confusion for consumers. 

MR. HORTON: Okay. 

MS. STEEL: Is that due date once already past, 

April 15th for this year -- last year's for use tax 

report? 

MS. YEE: That was for the program. 

MS. STEEL: This is over $100,000. 

MS. YEE: The qualified purchaser program, 

yeah. 

MS. STEEL: Well, I really don't think that, 

you know, more income means that you're buying more from 

outside of California. 

But having said that, if Governor doesn't sign 

it, then what happen? 

MR. HELLER: Then there would be no change in 

the statute determining whether or not an out-of-state 

business is engaged in business in California and 

required to collect use tax. 

We would presume that the out-of-state 

retailers' behaviors would stay the same and that they 

would not register with the Board. And we'd have the 

about same percentage of California consumers' purchases 
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from out-of-state retailers that aren't registered with 

the Board. 

MR. HORTON: Mr. Runner? 

MR. RUNNER: Yeah, just -- just to see if I can 

clarify, maybe I was premature in what I thought I 

thanked you guys for. 

Let me just say -- now, what you -- the staff 

recommendation is to stay, no matter what happens to the 

to the chart that was proposed at the last meeting? 

MR. HELLER: The staff recommendation is still 

the chart that the Board authorized for publication back 

in April. 

MR. RUNNER: Does the -- okay. 

MR. HELLER: The alternative, the Board 

certainly direct staff and I -

MR. RUNNER: Hold on, I got -- we get that. 

So, at this point the legislature in their 

budget, which I guess is of much debate these days, but 

at least in this particular bill an item in the budget 

has booked $200 million to this. 

So, I guess what I'm hearing is the BOE staff 

does not think that that $200 million is going to come 

in this year. 

MR. HELLER: Mr. Runner, honestly, we're -

mainly we were -- I was just responding to Ms. Steel's 

question about what would happen if the legislation 

wasn't enacted. 

And if it wasn't enacted, we certainly wouldn't 
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realize the revenues. 

MR. RUNNER: Yeah, but that's not -- that's not 

my question. 

MR. HELLER: But, in addition, at this point 

I'm not very confident that large retailers that have 

been refusing to register with the Board are just going 

to immediately come in and register as of the day that 

that bill's signed. 

MR. RUNNER: So -- so, my point is the same 

then, you do not believe that the legislation that's 

gone to the Governor or is somewhere between the 

legislature and the Governor is going to get the $200 

million that they've -- that they have booked for it? 

MR. HELLER: To me, it does not seem 

MR. RUNNER: Well, let me put it this way, if 

you did -- if you did believe it, then you would have to 

recommend the second chart, right? 

I mean, if you did believe the $200 million was 

going to come in, then we would be double collecting? 

MR. HELLER: Mr. Runner, if I was certain -- if 

I had a steady certainty at all that the bill would 

be -- would enacted, then I would definitely recommend 

modifications, first of all. 

MR. RUNNER: Okay. 

MR. HELLER: But the size of the modifications 

are kind of what I was getting to as far as what I think 

the behavior would be. 

I definitely think some retailers will come in 

Electronically signed by Jull Jackson (001-065-206-4972) 7c01f69d-d5d6-4b5~a07-19ddge6e0508 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Page 14 " 

and register. But I don't know that 

MR. RUNNER: But that's -

MR. HELLER: -- there will be the kind of 

response that the legislature -

MR. RUNNER: Mr. Heller, that's -- I guess not. 

I guess I'm trying -- that's what I'm trying to 

get through here. And, that is, so, if you don't 

believe they're going to register -- and they're not 

going to collect it, then you must not believe -- the 

BOE staff must not believe that the $200 million is 

going to be collected. 

That's an easy yes or no answer. Do you 

believe it is or do you believe it's not? 

MR. HELLER: Well, I'm -- Mr. Runner, I'm not 

not speaking for all staff right now, I am just trying 

to give you my opinion as far as -- as far as I 

understand it, I have no expectations that those -- that 

those retailers are going to immediately register and 

start to pay those large amounts. 

And I'm am really anticipating a lot of 

litigation over that particular amendment to the 

section. 

MR. RUNNER: So, it would be fair to say that 

the Legal Department, represented by you, Mr. Heller, 

does not believe that the $200 million that is booked 

right now in the budget proposal is going to be -- is 

going to come in? 

MR. HELLER: Well, yes. 
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MR. RUNNER: Okay, that's fine. 

MR. HELLER: The Legal Department does not 

believe it will get all that money in that first year 

immediately. 

MR. RUNNER: Okay, that's -- of course it's the 

first year, it's the budget year. 

So, again, I just want to clarify, what we -

what we're saying here and that is -- because that's 

what's driving us to that other chart, to the original 

chart, because if you believed that the money was going 

to come in, then the alternative chart would be 

correct? 

MR. HELLER: And also if the legislation was 

enacted. 

MR. RUNNER: Well, again, the legislation 

enacted is an issue that we can deal with either 

by passing both -- both charts and then letting them 

one go into effect if the -- if the bill is signed or 

not signed. 

So, we can get through that issue in regards to 

the bill enacted or not enacted. 

But the point would be that -- at least I'm 

hearing now BOE Legal staff, you representing them, 

Mr. Heller, is that you do not believe that the 

budget -- the bills that were passed by the legislature 

that booked $200 million is going to come in? 

MR. HELLER: My answer is essentially the same 

as before. 
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MR. RUNNER: What's that a yes or no? 

MR. HELLER: No. 

MR. RUNNER: Thank you, thank you. 

MR. HORTON: Member Yee? 

MS. YEE: I was just looking up the bill. 

Looks like there is some language in 28X that calls for 

it to take effect immediately, but it's tied it being a 

budget bill under the provisions of Proposition 25. So, 

I think with the underlying budget having been vetoed, 

it kind of puts everything up in the air. 

But I think that generally then we fall back to 

the effective date of extraordinary session bills to be 

effective 90 days after the adjournment of the session. 

So, we may have some time here. 

My concern was just that if it were to take 

effect immediately and immediately meant tomorrow, that 

we have something in place that is consistent with what 

you're asking us to continue to move forward with right 

now as it relates to the use tax as we currently know 

it. 

MR. RUNNER: Just a follow-up question too and 

can I real quick? 

MR. HORTON: Sure, Mr. Runner. 

MR. RUNNER: Just to get perspective. 

I believe that the target amount that we 

believe the tax gap is for this consumer use tax is 

$800 million? 

MR. Ingenito: That's correct. 
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MR. RUNNER: Okay. So, the $800 million is the 

target to which this chart is -- its goal is to collect, 

the target amount because that's what the that's what 

the unpaid use tax is? 

MR. HELLER: Mr. Runner, the legislation that 

required the Board to -- to estimate people's use tax 

based on their adjusted gross income I believe had a 

revenue estimate of about $10 million, I believe, of 

revenue. 

I don't think it was -

MR. RUNNER: That was based upon the compliance 

level. 

MR. HELLER: well, you know -

MR. RUNNER: If everybody complied - if 

everybody complied, it would collect far more than 

$10 million, correct? 

MR. HELLER: Oh, absolutely, yes. 

MR. RUNNER: Okay, okay. So, the target -

MR. HELLER: If everyone used it. 

MR. RUNNER: so, it was so, again, you -

the target of the chart was the 200 million. Now as to 

how many people comply with it is a different issue, but 

the target is -- was to close the consumer tax gap, 

correct? 

MR. HELLER: It is a tool to close the gap, 

absolutely. 

MR. RUNNER: Okay. So, the goal -- and that 

tax gap on consumer use tax is $$800 millions? 
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And, so, again, the budget here and the bills 

that have been booked by the legislature says that it'll 

collect about 25 percent of those, which is the $200 

million they booked against that. 

But the chart then, just to make clear, the 

chart in its -- in its goal, was to do the consumer tax 

gap, which is $800 million. 

MR. HELLER: Well, what -

MR. RUNNER: If it wasn't, what was it for? 

MR. HELLER: The chart itself is really just 

designed to allow individual income taxpayers to 

determine an estimate of their individual estimated 

MR. RUNNER: And no relationship to what the 

tax gap is? 

MR. HELLER: But it really wasn't designed with 

an estimate of starting working backwards from how could 

we collect $800 million, right, and divide that by the 

number of Californians or their AGI. That's not really 

now it's done. 

The calculations are really just based on the 

spending behavior as a percentage of income. So, I mean 

I don't disagree with you that in the end, if we could 

get full compliance and every single taxpayer was 

reporting on this, we might get somewhat close to 

MR. RUNNER: Let me - - well, let me go about it 

this way 

MR. HELLER: But that's not the target. 

MR. RUNNER: -- well, let me - 
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MR. HELLER: -- exactly. 

MR. RUNNER: Let me -- let me go at it this 

way, what is the chart trying to accomplish? 

MR. HELLER: It's trying to estimate the 

California consumers use tax liability based upon their 

adjusted gross income. 

MR. RUNNER: And is there a target amount out 

that there that we believe we -- that consumers aren't 

paying? 

MR. HELLER: We do -- we do have a consumer use 

tax gap. 

MR. RUNNER: And what is that amount? 

MR. HELLER: We were just discussing that, we 

think it'S about 800 million. 

MR. RUNNER: Okay. So, again, I would assume 

that this -- the assumption is the chart helps -- is the 

goal to help get there. 

So, again, the bill that's before the -~ the 

bill that was passed by the legislature, it's before the 

Governor, is to lower that by 25 percent by our -

collect $200 million of that. 

That's the goal of the -- of that legislation. 

Again we'll see what happens, if it's going to get 

signed or not signed, although the Governor said he was 

open to that -- to that particular concept. 

And, so, if indeed he signed that, then would 

wouldn't this -- wouldn't this chart be overstated? 

MR. HELLER: It could be. Would you -
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MR. RUNNER: Tell me under what conditions 

would it not be overstated? 

MR. HELLER: Well, it just depends on the 

behavior of those retailers and if there are no -- if 

retailers react in the way the legislature's 

contemplated 

MR. RUNNER: Uh-huh. 

MR. HELLER: -- if all of them come in and 

register, right, then they -- it's not actually, I don't 

think, all of them register - 

MR. RUNNER: Yes, it's 

MR. HELLER: -  it's a substantial portion. 

MR. RUNNER: It's whatever's caught up in the 

law, sure. 

MR. HELLER: And if they were all to do that, 

then we could, potentially, realize that 2 full 

$200 million of general revenue -- general fund revenue. 

But, again, anything in between there reduces 

the effect. 

MR. RUNNER: Okay. 

MR. HELLER: And if very few or none of them 

come in, 	then essentially the chart is still accurate. 

MR. RUNNER: Okay. So, it's -

MR. HELLER: So, at this point, I just don't - 

MR. RUNNER: Okay. 

MR. HELLER: -- know how people are going to 

behave. 

MR. RUNNER: Okay. So, it's fair, I guess, 
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from this whole discussion, I think it's fair for me to 

hear that the BOE staff is not confident that the 

$200 million will be realized and, as a result of that, 

we need to go back to the original chart? 

MR. HELLER: That's correct, although the -

MR. RUNNER: Okay, okay. 

I just -- that's fine. I just want to make it 

clear that one of the issues that we will -- I will be 

talking about is BOE is not confident that $200 million 

to going to be collected from those bills because we're 

so, in fact, concerned that it's not, that we've decided 

to go ahead and adopt a chart that neglects any income 

revenue from those particular bills. 

MS. YEE: I'm going to take issue with that, 

I'm sorry, Mr. Chairman. 

MR. HORTON: Go ahead, Member Yee. 

MS. YEE: I mean, I think the two issues have 

to be bifurcated. 

The reason these tables are before us is to 

really make it easy for consumers to report and pay 

their use tax so they don't have to collect the 

individual receipts in shoe box every year, take it out 

when they're ready to file their income tax return and 

figure out what sales tax -- or what use tax they owe. 

I mean, that's purely what it is, is to 

simplify that process for consumers to, hopefully, 

facilitate compliance.. 

I think 28X effect is -- I don't know that we 
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fully know what the dynamic of that will be yet. And, 

so, I mean, when posed with the question of what would a 

use taxable look in response that, I think that the 

staff had done a pretty good job preliminarily to at 

least respond to that. 

But I'm sure further refinement will need to 

take place. But the table before us now is solely to 

deal with the use tax compliance issue that we have now 

and to really just try to give consumers a tool by which 

to be able to identify what amount of use tax they owe 

based on income and report it and pay it. 

I think that's I think we're reading way too 

much more into this. I really don't and I want to kind 

of move on and approve the table before us. 

I think we're going to have to come back should 

28X become law and really discuss what would be 

appropriate with respect to similarly offering consumers 

similar assistance with the use tax. 

MR. HORTON: Thank you, Member Yee. 

Members, we this sort of reminds of a couple 

of oxymorons and one in particularly is a balanced 

budget. 

You know, the budget is never balanced. It's a 

living document, much like the process that we're going 

through here. It's a living process. There are a 

number of conditions subsequent, economic variables that 

will have to take place in order for any of this to come 

true. 
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The unfortunate thing is is none of us have a 

crystal ball and we just don't know. And, so, the 

Department has made their best estimate and codified 

that in this chart to provide the taxpayer some 

direction or some assistance in complying. 

They certainly still have the option of doing 

it on an actual basis. And this chart would mean 

absolutely nothing. If the conditions changed, this 

chart means absolutely nothing relative to the totality 

of what happens at the end of the day. 

MR. RUNNER: Mr. Chair, real quick, though, 

the chart is 

MR. HORTON: One second, Mr. Runner -- one of 

the benefits of being Chair. 

MR. RUNNER: Yeah, go ahead. I appreciate 

that. I get it. 

MR. HORTON: The and, so, the way that the 

chart was calculated took in a number of factors in its 

consideration. 

And I believe the question before us might be 

did the chart take into consideration the new 

legislation and its potential impact? And I would 

speculate that the answer would be no at this point in 

time, given that that is a condition subsequent. 

And, so, the decision before us, it would be to 

wait until that bill is enacted and then make an 

assessment on the bill and re-do the chart. And if we 

have that luxury, we certainly should have that on the 
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table. If we don't have that, luxury relative to the 

timelines, we can move forward and always bring the 

matter back if, in fact, the -- some action of the 

legislature will ultimately influence the bill, the 

equity of the chart relative to the taxpayer. 

Do you have any comments on that, Mr. Heller? 

MR. HELLER: Chairman Horton, I actually 

just -- just one. 

Essentially the Legal Department has looked at 

the issue of kind of, you know, how to give the Board 

more time to see what happens with whether or not the 

Governor signs this particular bill. 

And, like I said earlier, we did talk with the 

Franchise Tax Board. And we've been told that we do 

have a little bit more leeway in time. 

So, the Board, if it wanted to -- and that's 

100 percent within your discretion -- if you felt that 

the alternative chart was indicative of what we think -

what we think the taxpayer's estimates of their use tax 

should be, based on their adjusted gross income after 

ABX 1-28 is enacted, the Board could direct staff to 

incorporate both -- both tables into our regulation and 

specify which one will take effect if the bill is 

actually signed. 

Then we could make further adjustments to the 

regulation so that the future calculations would be 

based on the conditions of ABX 1-28, if you so chose. 

But it makes it a kind of an unclean or 
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somewhat more convoluted process and the Board will have 

to come back in the July meeting to adopt, one, the 

regulation with the alternatives in it. 

MR. HORTON: Yeah, Members and then IIII go to 

you, Mr. Runner, and my apologies. 

But Members, I would propose that we move 

forward based on the information and facts before us 

today_ It -- it surprised when the Governor vetoed the 

budget within 24 hours. 

And, so, I would not make any prediction as it 

is related to the budget these days. The only 

prediction I would make is that I do have confidence in 

their ability to ultimately resolve it and that's 

because historically, we've always come out with a 

balanced -- with a budget. It's just matter of when. 

So, that would be my recommendations. 

Mr. Runner? 

MR. RUNNER: My only observation would be that 

we do have the option of making sure that the correct 

most correct table would be adopted and that would 

simply be by moving both of them forward, coming back 

then in a month, and making our action based upon what 

did take place. 

It's not like this a bill that's out there and 

we don't know what's -- you know, that's in the 

legislature somewhere. This is a bill that's actually 

been passed by the legislature, is waiting for 

signature. 
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And again we don't know, but yet it's a long 

ways through the process. And by doing by having 

both charts, we at least make sure that we are treating 

taxpayers fairly. 

And again I would submit that this first tax 

chart was based upon an $800 million tax gap. That's 

why -- that's the gap we're trying to fill with the 

chart. 

Certainly if you have a legislation plan that 

reduces that by 25 percent, it would make sense that the 

chart should be reduced by 25 percent. 

Now the other issue I would make -- I would 

have to say is, let's not pretend that this is just some 

kind of a little chart to which people ca go and not go 

to. 

Remember what happens? If you use the chart, 

you then have safe harbor. So, we are enticing 

taxpayers to the chart. We are not just saying use it 

or don't use it, doesn't make any difference. We're 

directing them to it and giving them benefit if they do 

use it. 

So, my concern is that we could be directing 

them toward a chart that's overstated at that point 

based upon the legislation that had been given to the I 

Governor. 

The easy solution, go ahead and take both 

charts out. In July we can make a decision in terms 

of -- and we will know the lay of the land. 
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If we don't -- if we just pass this on today, 

we won't know the lay of the land and we will be 

actually enticing taxpayers to a chart potentially that 

overstates their use tax liability. 

MR. HORTON: Mr. Heller, when is the chart 

enacted? 

MR. HELLER: The chart itself? Well, the way 

it would work is once the Board actually adopts the 

regulation then we'll finalize the rulemaking file, 

submit it to the Office of Administrative Law. They 

have 30 business days to review and approve it. 

Assuming they approve it, then we ill know that 

that -- it will become a law, but it won't be effective 

for 30 more days. It has to be filed with the Secretary 

of State for 30 days before it's effective. 

But essentially in our case the table won't be 

used until people are filing their 2011 income tax 

returns. So, the effective date's not as important as 

the fact that we just have to have an approved chart to 

give to the Franchise Tax Board so they can include it 

in the instructions to their returns while they go 

through the printing process, which is taking place 

really right now. 

MR. HORTON: Okay. So and if the -- I was 

going to 	say if the world comes to an end, but - 

MR. RUNNER: That was last month. 

MR. HORTON: if the legislature acts 

~8 differently than what we currently -- what's currently 
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before us, will we have the opportunity to amend the 

chart? 

MR. HELLER: I don't believe we would have any 

opportunity to amend the chart because it's basically 

already going to be published in the Franchise Tax 

Board's instructions to the returns. 

And I have talked with the Franchise Tax Board 

and my understanding is that -- let me rephrase. 

The Board absolutely could amend the 

regulation. There is nothing that would stop 

prohibit us from amending the regulation. But basically 

all of the published materials that went out before that 

amendment or based on the FTB's publications scheme 

would already be published and taxpayers those returns 

and instructions would already see the existing chart. 

I have been been told that once -- if we were 

to submit a revised chart to the FTB way after 

publication, that they do they can update their 

electronic instructions on their website so that those 

are current and note that there's been a change. 

So, I think there's some way to at least get 

that information out to taxpayers when they update the 

Franchise Tax Board's publications on a going forward 

basis, but it might already where some taxpayers have 

received their original instructions that have the 

unamended table. 

MR. HORTON: So, this is tied into a point 

definite relative to printing the chart and a point 
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uncertain relative to the budget. 

So, if the -- in printing the chart, how much 

time does the Franchise Tax Board need in order to be 

able to get the chart out in a timely manner and get 

their forms out in a timely manner? 

MR. HELLER: Well, theY've told us for their 

initial publication, the one which is typically their 

only publication, is -- essentially they wanted to have 

us have the regulation adopted by the Board and approved 

by the Office of Administrative Law so that they would 

be certain that that was the -- that was the regulation 

and table by September 1st and that that was their 

cutoff date for them to have all their final 

instructions go to their upper management for the final 

review and then to their publishers for publication. 

They have expressed to me that if the Board 

felt that they wanted to look at alternatives and could 

adopt in July, that they're willing to kind.of -- kind 

of throw a little wrench and slow down their review 

process and make it somewhat redundant so that what we 

send them -- what we send them as a placeholder gets 

reviewed and then what we send them in september also 

goes back in the secondary review process. 

But they've indicated that if the Board has 

adopted the regulation and it's approved by OAL by 

October 1, that they could still incorporate it into the 

initial publication. 

MS. MANDEL: Because of when they print? 
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MR. HELLER: Right, because -

MS. MANDEL: When they actually print. 

MR. HELLER: But essentially, it's -- they're 

very much accommodating the Board in that case. And in; 

general it would have been September 1. But they 

understand that this is a very 

MR. HORTON: So 

MR. HELLER: peculiar situation. 

MR. HORTON: so, what if we put this over to 

our July meeting? 

MR. HELLER: We can put the whole regulation 

over. 

The only issue I would say and I -- and while I 

would agree with Mr. Runner just in the respect that 

from a procedural standpoint, if the Board wanted to 

adopt changes to the regulation, then we need to -- we 

need to -- we need to incorporate those into the 

proposed text and issue a 15-day notice so that the 

public has notice of those changes and can comment on 

them. 

Then the Board would be in a position to adopt 

the changed regulation at the July meeting. 

If we don't -- if we don't make those changes 

now and then we discuss the changes at the July meeting, 

then we would have to go through that notice process 

afterwards and we would not make the October 1 date and 

the FTB would not not be able to include anything in the 

initial publication. 
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So, we ·just have a a blank. 

MS. MANDEL: Can I ask 

MR. HORTON: Sure, MS. Mandel? 

MS. MANDEL: one question? 

I don't know if this applies. But if the Board 

goes forward and adopts the recommended table. And if, 

for some reason, this bill gets signed and goes into 

effect that in such a way. I don't know, it sounds a 

little attenuated -

MR. HORTON: At best. 

MS. MANDEL: yeah, it sounds kind of 

attenuated because the budget bill was vetoed and the 90 

days in the extraordinary session and everything. 

But does -- I know we sometimes make 

Section 100 changes because of legislative changes, is 

this the sort of thing that would fall in -- do you 

think would fall under Section 100, which has -- I mean, 

I thought Section 100 changes had a different like 

thing -- way that they time frame and everything. 

I am just wondering. It occurred to me. 

MR. HELLER: Well, in this case if it was -- I 

think what would happen is is we would actually be -- it 

wouldn't be a Rule 100 change or a nonsubstantive change 

because 

MS. MANDEL: Oh. 

MR. HELLER: -- we would actually be -

MS. MANDEL: Changing the number? 

MR. HELLER: -- a discretionary decision about 
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what we think the impact of the legislation is and 

then 

MS. MANDEL: All right, I just was wondering. 

I understand what you are saying, thank you. 

MR. HORTON: So, Mr. Heller, it seems to me -

so, if from a timing perspective the chart may not go 

out in the FTB's first printing, but a subsequent chart 

would go out in time for the taxpayers to file? 

MR. HELLER: Well, my understanding is that the 

FTB deals with the fact that legislation changes all of 

the time. 

And they do send stuff to publication and they 

can't change the printed forms that they've printed up. 

But, essentially, they will re-do the electronic 

documents and forms on their website and post notices. 

And they try to do it in a somewhat real time 

fashion when there's changes to law. 

So, my understanding is if -- that we didn't 

either -- even if we have a table in the original 

publications or not, once we were to forward them an 

adopted table, they would do their best to get it 

implemented into the electronic instructions and 

available to the public in real time, based on their 

just their physical practical constraints. 

And I am not sure exactly what time frame that 

is, I think it's a few weeks before they can actually 

have a.fully approved revised form. But, essentially 

it would just depend on when have it, how quickly they 
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can get to taxpayers. 

And, mainly, no one should be filing before 

January 1, 2012. So, if they were to have this -- have 

the finally adopted table by then, then they at least 

could make it available to the public in the 

instructions on the website. 

MR. HORTON: You know, our actions of getting 

this right is being governed by the printing press? 

Makes absolutely no sense to me. 

MR. RUNNER: Again, just to clarify, though, if 

we adopted both of them with the caveat that we only use 

the alternative if, indeed, the AB 1-28 is adopted, then 

we -- then everything still makes all the timetables, 

right? 

MR. HELLER: If the Board was to direct staff 

to make changes just to incorporate the alternatives so 

that it would be effective if ABX 1-28 was -- was signed 

into law and then the Board adopted the regulation with 

those changes in July, then I've been told that we can 

-- we would be able to get that to the Franchise Tax 

Board in time so that -- assuming we, by then knew what 

had been 

MR. RUNNER: Right. 

MR. HELLER: -- signed, they would know which 

chart to publish and they would include it in the 

initial publications on the hard copy. 

MR. RUNNER: And if it didn't get signed or it 

all went away then then we'd just move right ahead to 
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the -

MR. HELLER: That's right. 

MR. RUNNER: -- first recommended chart? 

MR. HELLER: That's correct. 

And then it would just depend if the Board 

agrees that they ~- if they think that chart is accurate 

as to what the effects of ABX 1-28 is, because that's 

what -

MR. HORTON: What-

MR. HELLER: would be in effect. 

MR. HORTON: At what point in time is that 

decision made and by whom? 

MR. HELLER: Which decision? 

MR. HORTON: The decision as to which chart to 

use? 

MR. HELLER: Well, I was recommending that 

basically when we -- when we change the regulation to 

incorporate the second chart that the amendment specify 

that the alternative chart would only take effect, as 

opposed to the other chart, if ABX 1-28 was signed. 

MR. HORTON: And what the happens if the 

legislature changes its mind? 

MR. HELLER: And if it's not -- if it's not 

signed 

MR. HORTON: Decides to do something different? 

MS. YEE: Right. 

MR. HELLER: Then that chart would not take 

effect and the initial chart would or the one that we've 
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already 

MR. RUNNER: Contingency. 

MR. HORTON: No, I mean, decides to do 

something different that actually affects the chart? 

MR. HELLER: Then we would have no ability 

to -- well, let's just say the Board couldn't meet that 

October 1 deadline because we would have to then -- if 

you wanted to incorporate any effects from that 

legislation, we'd have to make additional changes to the 

regulation. 

We'd have to notice the public on those changes 

so they can comment on them. So, it would delay us and 

we probably wouldn't be able to get the -- whatever 

chart into the printed publication instructions from the 

FTB. 

But, again, once we actually had an adopted 

chart, we could get the FTB to publicize it and put it 

in there electronic instructions. 

But again, it'S very hard. And I would just 

mention, Chairman Horton, the legislature actually 

completely contemplated placing the Board under these 

kind of time constraints based on FTB's printing 

requirements and they specifically incorporated the 

July 30th date into the statute requiring us to transmit 

all of the information to the FTB for its instructions 

by that date. 

And the FTB has been very accommodating for the 

Board because they recognize that the legislature didn't 

Electronically signed by Juli Jackson (001·065-206-4972) 7c01f69d-d5d6-4b56-8a07 ·19ddge6eOS08 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Page 36 

give us enough time for the Board to actually consider a 

regulation and adopt it and get it approved by OAL. 

To have made it by July 30th, which would - 

which is impossible, even if the Board was to adopt the 

regulation today. 

And, so, they've originally accommodated us all 

of the way out to September 1st and now they've really 

gone out of their way to say that they can wait until 

October 1. 

But the legislature absolutely talked with the 

FTB and got their drop dead publication date originally 

and codified it. 

MS. YEE: Mr. Chairman? 


MR. HORTON: Member Yee? 


MS. YEE: I'm going to propose that we put this 


over 'til the July meeting. It gives us, a little bit 

more time just to see what the -- action may be taken on 

28X, AB 28X. 

I don't feel comfortable moving out ahead of 

its enactment to put a table out there even with the 

caveats and the regulation itself that it's effective - 

it's -- it would be effective only if AB 28X is enacted. 

And I don't want to create more confusion than 

there already is. 

MR. HORTON: I agree. 

MS. MANDEL: Okay. 

MR. HORTON: Further discussion, Members? 

Without objection is it -- I don't believe 
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we need a motion to put this over, so 

MS. MANDEL: You can do it. 

MR. HORTON: Let's -- so be it, Members. 

We will take this matter up in our July 

meeting. At that time we would ask that the staff, and 

in particular Miss Shedd the legislative process, make 

us aware of it expeditiously and particularly if there 

is any significant changes and then at that time, please 

notify the Internal Revenue of our action. 

MS. YEE: Franchise Tax Board. 

MR. HORTON: Franchise Tax Board, my 

apologies. 

MS. YEE: IRS may be interested. 

MR. HORTON: And my apologies. 

And for the legislature, I really don't know 

what they're going to do if we don't meet their 

deadlines. 

Just out of curiosity, I mean, what's the 

penalty for not not meeting the deadline? 

MR. HELLER: My understanding is right now 

there is -- there is really no penalty. 

The -- the only outcome is 

MR. HORTON: Just kidding. 

MR. HELLER: -- just, you know, we do want to 

make this -- this tool available. 

MR. HORTON: I think my point, my point, 

Mr. Heller is is that this agency wants to get it right .. 

MS. YEE: Right. 
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MR. HORTON: Irrespective of when the printer 

needs to print, when the FTB needs to send it out and so 

forth. 

We want to minimize the confusion as it relates 

to the taxpayers that we represent. And we want the 

chart to be as accurate as possible, based on the 

information that we have at the time that we make the 

decision. 

I am not going to make to decision contingent 

upon what the legislature might or might not do. 

So, let's take it up again at our July meeting. 

And we look forward to your presentation then. 

Thank you. 

---000--
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State of California Board of Equalization 
Research and Statistics Section - MIC: 67 

Telephone: (916) 445-0840 

Memorandum 


To Honorable Jerome E. Horton, Chairman 
Honorable Michelle Steel, Vice Chair 
Honorable Betty T. Yee, First District 
Senator George Runner (Ret.), Second District 
Honorable John Chiang, State Controller 

Date: June 20, 2011 

From Robert Ingenito 
Chief, Research and Statistics Section 

Subject Project Regulation 1685.5 Alternative Use Tax Lookup Table - Should ABx1 28 become Law. 

This Memo follows up on a request that staff develop an alternative lookup table for consideration 
by the Board, should the Governor sign ABx1 28. The Research &Statistics staff reviewed the 
current proposed lookup table and the language in the proposed ABx1 28, and calculated the 
alternative look up table set forth below. The alternative lookup table does not reflect other current 
and potential future actions by the Legislature. 

Current Lookup Table before the Board: 
Regulation 1685.5 as Proposed. This is the lookup table currently under consideration with 
respect to Regulation 1685.5: 

Adjusted Gross Income (AGI) Class 
Use Tax 
Liability 

Less Than $20,000 
$20,000 to $39,999 
$40,000 to $59,999 
$60,000 to $79,999 
$80,000 to $99,999 

$100,000 to $149,999 
$150,000 to $199,999 

$7 
$21 

$35 
$49 

$63 
$88 

$123 
Over $200,000 Multiply AGI by 0.070% 

Alternative Lookup Table. if ABx1 28 is signed into law: 

Below is an alternative lookup table, which assumes that (1) the Governor signs ABx1 28, and (2) 

the bill's revenue estimate of a $317 million ($200 million General Fund) revenue gain is actually 

realized. An increase of $317 million would reduce the 2011-12 estimated use tax gap by 37 

percent. Thus, the alternative table reduces the use tax liability for each income class by that 

amount (adjusting for a half-year effect, before rounding to the nearest dollar). 




Honorable Board Members -2-	 June 20, 2011 

Adjusted Gross Income (AGI) Class 
Use Tax 
Liability1 

Less Than $20,000 
$20,000 to $39,999 
$40,000 to $59,999 
$60,000 to $79,999 
$80,000 to $99,999 

$100,000 to $149,999 
$150,000 to $199,999 

$6 
$17 

$29 
$40 
$51 
$71 

$100 
Over $200,000 Multiply AGI by 0.057% 

1 These use tax liabilities reflect a half-year effect of the enactment of ABx1 28. 

Please let me know if you have any questions or need additional information. 

RI:ls 

cc: 	 Ms. Regina Evans 
Mr. Louis Barnett 
Mr. Alan LoFaso 
Mr. Sean Wallentine 
Ms. Marcy Jo Mandel 
Ms. Kristine Cazadd 
Mr. Randy Ferris 
Ms. Margaret Shedd 
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ROUGH DRAFT 

NOT READY FOR PUBLIC RELEASE 


2011 MINUTES OF THE STATE BOARD OF EQUALIZATION 


Tuesday, June 21,2011 

PUBLIC HEARINGS 

F1 Proposed Adoption of Regulation 1685.5, Calculation ofEstimated Use Tax
Use Tax Table 

Bradley Heller, Tax Counsel, Tax and Fee Program Division, Legal Department, 
made introductory remarks regarding the Staff request for approval to publish the proposed 
regulation to implement the new use tax table provisions of Revenue and Taxation Code section 
6452.1 (Exhibit 6.6). 

Speakers were invited to address the Board, but there were none. 

Action: The Board deferred consideration of the matter to July meeting. 

F2 Business Taxpayer's Bill of Rights Hearings 

Todd Gilman, Taxpayer Rights Advocate, Taxpayer's Rights Advocate Office, 
Executive Department, made introductory remarks for individuals to have the opportunity to 
present their ideas, concerns, and recommendations regarding legislation, the quality of agency 
services, and other issues related to the Board's administration of its tax programs, including sales 
and use taxes, environmental fees, fuel taxes, and excise taxes, and any problems identified in the 
Taxpayers' Rights Advocate's Annual Report (Exhibit 6.7). 

Speakers were invited to address the Board, but there were none. 

F3 Property Taxpayers' Bill of Rights Hearings 

Todd Gilman, Taxpayer Rights Advocate, Taxpayer's Rights Advocate Office, 
Executive Department, made introductory remarks for individuals to have the opportunity to 
present their ideas, concerns, and recommendations regarding legislation, the quality of agency 
services, and other issues related to the Board's administration of its tax programs, including state 
and county property tax programs, and any problems identified in the Taxpayer's Rights 
Advocate's Annual Report (Exhibit 6.8). 

Speaker: Peter J. Fatooh, Taxpayer (Exhibit 6.9) 

Note: These minutes are not final until Board approved. 
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To Interested Parties: 

Notice of Proposed Regulatory Action 

by the 


State Board of Equalization 


Proposed to Adopt Regulation 1685.5, Calculation ofEstimated Use Tax - Use Tax Table 

NOTICE IS HEREBY GIVEN 

The State Board of Equalization (Board), pursuant to the authority vested in it by Revenue and 
Taxation Code (RTC) section 7051, proposes to adopt California Code of Regulations, title 18, 
section (Regulation) 1685.5, Calculation ofEstimated Use Tax - Use Tax Table. Regulation 
1685.5 prescribes the manner in which the Board "shall annua11y calculate the estimated amount 
of use tax due according to a person's adjusted gross income and by July 30 ofeach calendar 
year make available to [the] Franchise Tax Board such amounts in the form of a use tax table," 
as required by Revenue and Taxation Code (RTC) section 6452.1, as amended by section 1 of 
Senate Bill No. (SB) 86 (Stats. 2011, ch. 14), and prescribes the use tax table for calendar year 
2011. 

PUBLIC HEARING 

A public hearing on the adoption of the proposed regulatory action will be held in Room 207, 
5901 Green VaHey Circle, Culver City, at 9:30 a.m., or as soon thereafter as the matter may be 
heard, on June 2 t, 2011. At the hearing, any interested person may present or submit oral or 
written statements, arguments, or contentions regarding the proposed adoption of Regulation 
1685.5. 

AUTHORITY 

RTC section 7051 . 

REFERENCE 

RTC section 6452.1. 
Item F1 

06-21-11 

http:www.boe.ca.gov


Notice of Proposed Regulatory Action May 6,2011 
Regulation 1685.5 

INFORMATIVE DIGESTIPOLICY STATEMENT OVERVIEW 

Prior Law 

RTC section 6452.1, as enacted by Statutes 2010, chapter 721, section 2, pennits taxpayers to 
make an irrevocable election to report "qualified use tax" on an "acceptable [income] tax return" 
filed with the Franchise Tax Board (FTB) in order to make it more convenient for taxpayers to 
comply with their use tax obligations. RTC section 6452.1, subdivision (d)(2), as enacted by 
Statutes 2010, chapter 721 defined the tenn "qualified use tax" to mean a taxpayer's actual 
unpaid use tax liability after applying the state use taxes imposed under the Sales and Use Tax 
Law (RTC § 6001 et seq.) and section 35 of article XIII of the California Constitution, and the 
local and district use taxes imposed in confonnity with the Bradley-Bums Unifonn Local Sales 
and Use Tax Law (RTC § 7200 et seq.) or in accordance with the Transactions and Use Tax Law 
(RTC § 7251 et seq.) to the taxpayer's purchases of tangible personal property subject to use tax. 

Current Law 

SB 86 was enacted on March 23, 2011. It amended RTC section 6452.1 to make it more 
convenient for taxpayers to comply with their use tax obligations by giving taxpayers the option 
to report their "estimated use tax liabilities," based upon their adjusted gross income for income 
tax purposes, for one or more single nonbusiness purchases of individual items of tangible 
personal property each with a sales price of less than one thousand dollars ($1000), as 
determined from a use tax table, instead of calculating and reporting their actual unpaid use tax 
liabilities (as described above). In addition, RTC section 6452.1, subdivision (d)(2)(A)(i)(II), as 
amended by SB 86, provides that "the Board shall annually calculate the estimated amount of use 
tax due according to a person's adjusted gross income and by July 30 of each calendar year make 
available to [the] Franchise Tax Board such amounts in the form of a use tax table" for inclusion 
in the instructions to the FTB' s returns and use by eligible taxpayers. • 

Proposed Regulation 

The Board proposes to adopt Regulation 1685.5 to prescribe the use tax table that taxpayers may 
use to estimate their calendar-year 20 II use taxes based upon their adjusted gross income, 
prescribe the manner in which the Board shall annually calculate the estimated amount of use tax 
due according to a person's adjusted gross income for calendar-year 2012 and subsequent years, 
and prescribe the format of the use tax tables the Board must make available to the FTB each 
year. The objectives of the proposed regulation are to fulfill the Board's duty to estimate the 
amount of use tax due according to a person's adjusted gross income and make the estimate 
available to the FTB in the fonn of a use tax table for calendar-year 2011 and to clearly prescribe 
the manner in which the Board shall estimate the amount of use tax due according to a person's 
adjusted gross income and make the estimate available to the FTB in the form of a use tax table 
for calendar-year 2012 and subsequent years. 

There are no comparable federal regulations or statutes to Regulation 1685.5. 
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NO MANDATE ON LOCAL AGENCIES AND SCHOOL DISTRICTS 

The Board has determined that the adoption of proposed Regulation 1685.5 will not impose a 
mandate on local agencies or school districts, including a mandate that is required to be 
reimbursed under part 7 (commencing with section 17500) of division 4 of title 2 of the 
Government Code. 

NO COST OR SAVINGS TO STATE AGENCIES, LOCAL AGENCIES, AND SCHOOL 
DISTRICTS 

The Board has determined that the adoption of proposed Regulation 1685.5 will result in no 
direct or indirect cost or savings to any state agency, any cost to local agencies or school districts 
that is required to be reimbursed under part 7 (commencing with section 17500) of division 4 of 
title 2 of the Government Code, other non-discretionary cost or savings imposed on local 
agencies, or cost or savings in federal funding to the State of California. 

NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY 
AFFECTING BUSINESS 

The adoption of proposed Regulation 1685.5 will enable the Board to fulfill its duty to estimate 
the amount of use tax due according to a person's adjusted gross income and make the estimate 
available to the FTB in the form of a use tax table for calendar-year 20 II and clearly prescribe 
the manner in which the Board shall estimate the amount of use tax due according to a person's 
adjusted gross income and make the estimate available to the FTB in the form of a use tax table 
for calendar-year 2012 and subsequent years. The Board's use tax tables will enable taxpayers to 
choose to report their estimated use tax liabilities for one or more single nonbusiness purchases 
of individual items of tangible personal property each with a sales price of less than one thousand 
dollars ($1000), instead ofcalculating and reporting their actual unpaid use tax liabilities (as 
discussed above). And, the proposed regulation will not impose any new taxes, it will not 
change any exemptions or exclusions, and it will not even require taxpayers to use the Board's 
use tax tables to report their use tax liabilities. Therefore, the Board has made an initial 
determination that the adoption of proposed Regulation 1685.5 will not have a significant, 
statewide adverse economic impact directly affecting business, including the ability of California 
businesses to compete with businesses in other states. 

The adoption of proposed Regulation 1685.5 may affect small business. 

NO COST IMPACTS TO PRIVATE PERSONS OR BUSINESSES 

The Board is not aware of any cost impacts that a representative private person or business 
would necessarily incur in reasonable compliance with the proposed action. 
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RESULTS OF THE ASSESSMENT REQUIRED BY GOVERNMENT CODE SECTION 
11346.3, SUBDIVISION (b) 

The Board has detennined that the adoption of proposed Regulation 1685.5 wiJI neither create 
nor eliminate jobs in the State of California nor result in the elimination of existing businesses 
nor create or expand business in the State of California. 

NO SIGNIFICANT EFFECT ON HOUSING COSTS 

Adoption of proposed Regulation 1685.5 will not have a significant effect on housing costs. 

DETERMINATION REGARDING ALTERNATIVES 

The Board must detennine that no reasonable alternative considered by it or that has been 
otherwise identified and brought to its attention would be more effective in carrying out the 
purpose for which this action is proposed, or be as effective as and less burdensome to affected 
private persons than the proposed action. 

CONTACT PERSONS 

Questions regarding the substance of the proposed regulation should be directed to Bradley M. 
Heller, Tax Counsel IV, by telephone at (916) 323-3091, bye-mail at 
Bradley.Heller@boe.ca.gov. or by mail at State Board of Equalization, Attn: Bradley M. Heller, 
MIC:82, 450 N Street, P.O. Box 942879, Sacramento, CA 94279-0082. 

Written comments for the Board's consideration, notice of intent to present testimony or 
witnesses at the public hearing, and inquiries concerning the proposed administrative action 
should be directed to Mr. Rick Bennion, Regulations Coordinator, by telephone at (916) 445
2130, by fax at (916) 324-3984 , bye-mail at Richard.Bennionfa),boe.ca.gov, or by mail at State 
Board of Equalization, Attn: Rick Bennion, MIC:80, 450 N Street, P.O. Box 942879, 
Sacramento, CA 94279-0080. 

WRITTEN COMMENT PERIOD 

The written comment period ends when the public hearing begins at 9:30 a.m., or as soon 
thereafter as the matter may be heard, on June 21, 2011. If the Board receives written comments 
prior to the close of the written comment period, the statements, arguments, and/or contentions 
contained in those comments will be presented to and considered by the Board before the Board 
decides whether to adopt proposed Regulation 1685.5. The Board will only consider written 
comments received by that time. 

http:Richard.Bennionfa),boe.ca.gov
mailto:Bradley.Heller@boe.ca.gov
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AVAILABILITY OF INITIAL STATEMENT OF REASONS AND TEXT OF 
PROPOSED REGULATION 

The Board has prepared an underscored version of the text of proposed Regulation 1685.5 
illustrating its express tenns and an initial statement of reasons for the adoption of the proposed 
regulation. These documents and all the infonnation on which the proposed regulation is based 
are available to the public upon request. The rulemaking file is available for public inspection at 
450 N Street, Sacramento, California. The express terms of the proposed regulation and the 
Initial Statement of Reasons are also available on the Board's Website at www.boe.ca.gov. 

SUBSTANTIALLY RELATED CHANGES PURSUANT TO GOVERNMENT CODE 
SECTION 11346.8 

The Board may adopt proposed Regulation 1685.5 with changes that are nonsubstantial or solely 
grammatical in nature, or sufficiently related to the original proposed text that the public was 
adequately placed on notice that the changes could result from the originally proposed regulatory 
action. If a sufficiendy related change is made, the Board will make the full text of the proposed 
regulation, with the change clearly indicated, available to the public for at least 15 days before 
adoption. The text of the resulting regulation will be mailed to those interested parties who 
commented on the original proposed regulation orally or in writing or who asked to be infonned 
of such changes. The text of the resulting regUlation will also be available to the public from Mr. 
Bennion. The Board will consider written comments on the resulting regulation that are received 
prior to adoption. 

A V AILABILITY OF FINAL STATEMENT OF REASONS 

If the Board adopts proposed Regulation 1685.5, the Board will prepare a Final Statement of 
Reasons, which will be made available for inspection at 450 N Street, Sacramento, California, 
and available on the Board's Website at www.boe.ca.gov 

Sincerely. 

Diane G. Olson, Chief 
Board Proceedings Division 

DGO:reb 

http:www.boe.ca.gov
http:www.boe.ca.gov


Initial Statement of Reasons 

Proposed Adoption of 


California Code of Regulations, Title 18, Section 1685.5, 


Calculation ofEstimated Use Tax - Use Tax Table 


SPECIFIC PURPOSE AND NECESSITY 

Prior Law 

Revenue and Taxation Code (RTC) section 6452.1, as enacted by Statutes 2010, chapter 
721, section 2, permits taxpayers to make an irrevocable election to repon "qualified use 
tax" on an ··acceptable [income] tax return" filed with the Franchise Tax Board (FTB) in 
order to make it more convenient for taxpayers to comply with their use tax obligations. 
RTC section 6452.1, subdivision (d)(2), as enacted by Statutes 2010, chapter 721 defined 
the term "qualified use tax" to mean a taxpayer's actual unpaid use tax liability after 
applying the state use taxes imposed under the Sales and Use Tax Law (RTC § 6001 et 
seq.) and section 35 of article XIII of the California Constitution, and the local and 
district use taxes imposed in conformity with the Bradley-Bums Uniform Local Sales and 
Use Tax Law (RTC § 7200 et seq.) or in accordance with the Transactions and Use Tax 
Law (RTC § 7251 et seq.) to the taxpayer's purchases of tangible personal property 
subject to use tax. 

Current Law 

Senate Bill No. (SB) 86 (Stats. 2011, ch. 14) was enacted on March 23, 201 L It 
amended RTC section 6452.1 to make it more convenient for taxpayers to comply with 
their use tax obligations by giving taxpayers the option to report their "estimated use tax 
liabilities," based upon their adjusted gross income for income tax purposes, for one or 
more single nonbusiness purchases of individual items of tangible personal propeny each 
with a sales price ofless than one thousand dollars (SI000), as determined from a use tax 
table, instead ofcalculating and reponing their actual unpaid use tax liabilities (as 
described above). In addition, RTC section 6452.1, subdivision (d)(2)(A)(i)(II), as 
amended by SB 86, provides that "the Board shall annually calculate the estimated 
amount of use tax due according to a person's adjusted gross income and by July 30 of 
each calendar year make available to [the] Franchise Tax Board such amounts in the form 
of a use tax table" for inclusion in the instructions to the FTB's returns and use by 
eligible taxpayers. 

Proposed Regulation 

The Board proposes to adopt Regulation 1685.5 to prescribe the use tax table that 
taxpayers may use to estimate their calendar-year 2011 use taxes based upon their 
adjusted gross income, prescribe the manner in which the Board shall annually calculate 

1 




the estimated amount of use tax due according to a person's adjusted gross income for 
calendar-year 2012 and subsequent years, and prescribe the format of the use tax tables 
the Board must make available to the FTB each year. The objectives of the proposed 
regulation are to fulfill the Board's duty to estimate the amount of use tax due according 
to a person's adjusted gross income and make the estimate available to the FTB in the 
form of a use tax table for calendar-year 2011 and to clearly prescribe the manner in 
which the Board shall estimate the amount ofuse tax due according to a person's 
adjusted gross income and make the estimate available to the FTB in the form ofa use 
tax table for calendar-year 2012 and subsequent years. 

During its April 26, 2011, meeting. the Board determined that it was necessary to adopt 
Regulation 1685.5 for the specific purposes of implementing, interpreting, and making 
specific the provisions of RTC section 6452.1 providing that "the Board shall annually 
calculate the estimated amount of use tax due according to a person's adjusted gross 
income and by July 30 ofeach calendar year make available to [the] Franchise Tax Board 
such amounts in the form of a use tax table" and prescribing the use tax table for 
calendar-year 20 II. 

There are no comparable federal regulations or statutes to Regulation 1685.5. 

DOCUMENTS RELIED UPON 

The Deputy Director for the Board's Sales and Use Tax Department, Jeffrey McGuire, 
submitted a memorandum dated April 15, 2011, to the Board Members for consideration 
at the April 26, 2011, Board meeting, which contained sta.ff s request for the Board's 
authorization to begin the formal rulemaking process to adopt Regulation 1685.5. The 
Board relied upon the April 15, 2011, memorandum, the exhibits to the April 15, 2011, 
memorandum, which illustrate the text of proposed Regulation 1685.5 and identify the 
sources of the data the Board will use to perform the calculations prescribed by 
Regulation 1685.5. and comments made during the Apri126, 2011. discussion of the 
April 15,2011, memorandum in deciding to propose the adoption ofRegulation 1685.5. 

ALTERNATIVES CONSIDERED 

The Board considered whether to begin the formal rulemaking process to adopt proposed 
Regulation 1685.5 at this time or, alternatively, whether to take no action at this time and 
seek additional input from interested parties. However, the Board decided to begin the 
formal rule making process to adopt the proposed regulation at this time in order to 
comply with deadlines for including the Board's use tax table in the instructions to the 
FTB's 2011 income tax returns. 

NO ADVERSE ECONOMIC IMPACT ON BUSINESS 

The adoption of proposed Regulation 1685.5 will enable the Board to implement the 
provisions ofRTC section 6452.1 providing that "the Board shall annually calculate the 
estimated amount ofuse tax due according to a person's adjusted gross income and by 
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July 30 ofeach calendar year make available to [the] Franchise Tax Board such amounts 
in the form ofa use tax table" and prescribe the use tax table for calendar-year 2011. 
Eligible taxpayers will have the option to use the Board's use tax tables to estimate their 
use tax liabilities for calendar-year 2011 and subsequent years, but taxpayers may also 
choose to continue to calculate and report their actual unpaid use tax liabilities (as 
discussed above). Furthermore, the adoption of the proposed regulation wil1 not impose 
any new taxes, and it will not change any exemptions or exclusions. Therefore, the 
Board has made an initial determination that the adoption ofproposed Regulation 1685.5 
will not have a significant adverse economic impact on business. 

The proposed regulation may affect small business. 
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Proposed Text of 


California Code of Regulations, Title 18, Section 1685.5 


Section 1685.5. Calculation of Estimated Use Tax - Use Tax Table. 

(a) In General. 

The Board of Equalization (BOE) is required to annually calculate the estimated amount 
of use tax due according to a person's adjusted gross income (AG!) and make such 
amounts available to the Franchise Tax Board (FTB), by July 30 of each year, in the form 
ofa use tax table for inclusion in the instructions to the FTB's returns. 

(b) Definitions and Data Sources. 

(I) AG! Ranges. The use tax table shall be separated into eight (8) AGI ranges as 
follows: 

CA) AGI less than $20,000; 

(B) AG! of $20,000 to $39,999; 


ce) AGI of $40,000 to $59,999; 


(D) AG! of $60,000 to $79,999; 

(E) AGI of $80,000 to $99,999; 

(F) AGI of$100,000 to $149,999; 

(G) AG! of$150,000 to $199,999; 


CH) AG! more than $199,999. 


(2) Use Tax Liability Factor or Use Tax Table Percentage. For the 2011 calendar 
~l:lr the use tax liability factor or use tax table percentage shall be 0.070 percent 
(.0007). On May 1, 2012, and each May 1 thereafter, the BOE shall calculate the use 
tax liability factor or use tax table percentage for the current calendar year by 
multiplying the percentage of income spent on electronic and mail order purchases for 
the proceeding calendar year by 0.37, multiplying the product by the average state, 
local. and district sales and use tax rate, and then rounding the result to the nearest 
thousandth of a percent. 

(3) Total Personal Income. Total personal income shall be determined by reference 
to the most current personal income data published by the United States Bureau of 
Economic Analysis. 
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(4) Total Spending at Electronic Shopping and Mail Order Houses. Total spending 
at electronic shopping and mail order houses shall be determined by reference to the 
most current electronic shopping and mail order house spending data published by the 
United States Census Bureau. 

(5) Percentage of Income Spent on Electronic and Mail Order Purchases. The 
percentage of income spent on electronic and mail order purchases during a calendar 
year shall be calculated by dividing the total spending at electronic shopping and mail 
order houses for that year by the total personal income for that year, multiplying the 
result by 100, and rounding the result to the nearest tenth ofa percent. 

(6) Average State, Local, and District Sales and Use Tax Rate. The average state, 
local, and district sales and use tax rate for a calendar year shall be the total of: 

(A) The rates of the statewide sales and use taxes imposed under section 35 of 
article XIII of the California Constitution and the Sales and Use Tax Law (Rev. & 
Tax. Code. § 6001 et seq.) in effect on January 1 of that year; 

(B) The statewide rate of local tax imposed under the Bradley-Burns Uniform 
Local Sales and Use Tax Law (Rev. & Tax. Code. § 7200 et seq.) in effect on 
January 1 of that year; and 

(C) The weighted average rate of the district taxes imposed under the 
Transactions and Use Tax Law (Rev. & Tax Code, § 7251 et seq.) in effect in the 
various jurisdictions throughout the state on January 1 of that year after taking 
into account the proportion of the total statewide taxable transactions (by dol1ar) 
reported for each jurisdiction during the fourth quarter of the calendar year that is 
two years prior to the calendar year for which the calculation is made. For 
example, the total reported taxable transactions (by dollar) for the fourth quarter 
of 2010 shall be used to determine the weighted average rate of the district tax 
rates in effect on January 1. 2012, to calculate the weighted average rate of district 
taxes for calendar year 2012. 

ec) Calculation ofthe Estimated Use Tax Liability. 

(l) The estimated use tax liability for the AOI range described in subdivision 
(b)(l)(A) shall be determined by multiplying $10,000 by the use tax liability factor or 
use tax table percentage and then rounding the result to the nearest whole dollar. 

(2) The estimated use tax. liability for the AOI ranges described in subdivision 
(b)(l)(B) through (0) shall be determined by multiplying the midpoint of each AGI 
range by the use tax liability factor or use tax table percentage and then rounding the 
result to the nearest whole dollar. 
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(3) The estimated use tax liability for the AGI range described in subdivision 
(b)(l)(H) shall be determined by multiplying each range member's actual AGI by the 
use tax liability factor or use tax table percentage and then rounding the result to the 
nearest whole dollar. 

(d) Use Tax Table Format. 

(1) The use tax table for calendar year 2011 shall provide as follows: 

Less Than $20,000 
$20,000 to $39,999 
$40,000 to $59,999 
$60,000 to $79,999 
$80,000 to $99,999 

$100,000 12 $149,999 
$150,000 to $199,999 

More than 199 999 -Multi I AGJ b 

(2) The use tax tables for calendar year 2012 and subseQuent years shall utilize the 
same format as the use tax table for calendar year 2011. 

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Section 
6452.1, Revenue and Taxation Code. 
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Sacramento, California 

July 26, 2011 

---000--

MR. HORTON: Ms. Olson. 

MS. OLSON: Our next item is Fl, Proposed 

Adoption of Regulation 1685.5, Calculations of Estimated 

Use Tax Use Tax Table. 

And we have two speakers. 

MR. HORTON: Okay. Members, Mr. Heller will 

present on behalf of the Department. I'd like to take 

the speakers prior to his presentation, but they don't 

seem to be here -- but okay. 

MR. RUNNER: Here comes somebody. 

MR. HORTON: Okay. Members, before us is Gina 

Rodriguez with the California Taxpayers Association. 

And I believe there's one other speaker, Ms. Fosler. 

Okay. Ms. Rodriguez -- Rodriguez. 

MS. RODRIGUEZ: Thank you, Mr. Chair, Members. 

Gina Rodriguez. I'm the Vice-President of State Tax 

Policy for the California Taxpayers Association. 

CalTax submitted a letter to the Board on April 

25th. We also testified before the Board on April 26th 

and sent another letter on June 20th to express our 

concerns about the adoption of Reg. 1685.5. 

To date, unfortunately, our concerns have not 

been addressed. The 2011 table has quite a few problems 

that I'd like to address today. And we recommend that 

staff start to address these problems now so that when 
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July 30th comes around next year staff can release a 

2012 Use Tax table that is more reflective of reality. 

The table proposed in this re ation is 

neither accurate nor a fair repres ation of what a 

taxpayer's Use Tax liability would be under law. 

Excuse me. 

First, CalTax questioned t need a 

regulation at all but Mr. Heller explai to us 

rationale and we agree that there is a need r a 

regulation, so thank you, Mr. Heller. 

However, we do not agree that the 2011 e 

amounts should be placed in a regulation. Mr. ller 

explained that this was done only for the 2011 t Ie 

set forth the template in -- in the regul ion. 

However, staff can set forth the tempI 

regulation without use of the amounts in reg. 

So in the spirit of transparency, staff could 

p de the amounts in a draft form much Ii 

provides us with draft forms of -- of their proposals. 

Our concern is that the amount's overstated 

still need refining and fine tuning. 

The law requires the BOE to make avail e to 

FTB such amounts in the form of a Use Tax e 

ly 30th. And that's a quote from the law. 

We don't think that the statute proh ts 

BOE from making changes to the amounts after ly 30 

but this cannot be accomplished if the amounts are set 

forth in the regulation, which is why we se ta 
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the s out of the regulation. 

Second, the proposed table does not to 

reflect ssage of AB 28x, the bill that 

f ition of nexus and is expected to $200 

llion. 

cording to staff no one has yet ir 

or as a result of the passage of the bill 

s ff s refore not made any concrete ustments to 

t le to account for the full $200 million. 

so, probably of greater concern, if 

online retailers are held liable for Sales Tax r 2011 

ses, what assurance do we have that cus rs 

won't double-taxed if they use the table to rt 

ir ac 1 Use Tax for purchases of taxable t 

rsonal rty? 

i , the table uses a flat seven 

le 

ra 

across t board and assumes that the inci of Sales 

Tax is rtional to income. Every study t th 

whi ITax is aware shows that Sales Tax is actually 

to some extent. Mr. Heller has a to 

ew some of these studies and plos possi y rna 

us s to table for 2012, including is 

is ano one of our proposals -- allowing more 

s r taxpayers. 

, the table does not account r 

f rent 10 tax rates. Local tax rates f r by 

City County, as you know, and such dif rences 

s d reflected in a look up table. 

Electronically signed by Beverly D. Toms (101-106-311-4038) a5932831-a1 fb-48ca-ge47 -059626824e2a 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

6 

For example, I I EI Dorado County, whi 

has a lower rate than L. A. County, yet I will pay 

same amount as an L. A. y resident if I elect to 

use the table. 

Finally, it is ear how the tax will 

allocated among the locals. This ties to the t 

table doesn't seem to account for a rate 

fferential. So, in r words, will L. A. County 

tting more money than EI Do County, for example, 

cause L. A. County has a has a higher rate? 

The Cal Tax poli team does look forward to 

inuing to work with staff in the coming months 

hopefully we can help you with any questions you 

J 	 Thank you. 

MR. HORTON: you very much. 

Mr. Heller, please commence with your 

sentation. 

MR. HELLER: a rnoon, Chairman Horton 

and Members of the Again, I'm Bradley Heller 

the Board's Legal , and I'm here to 

request that the Board vote to adopt Regulation 1685.5, 

lculation of Estimated Use Use Tax Table today. 

The text of the re ation is the same text 

t staff recommended and rd approved for 

publication during the April ss Taxes Committee 

meeting. And staff re the Board adopt the 

proposed regulation t t the Board can forward 

2011 Use Tax table pres by the regulation to 
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the Franchise Tax Board by the statutory July 30th 

deadline, and there will still be some chance that the 

regulation will be approved by the Office of 

Administrative Law prior to the FTB September 1st 

deadline for transmitting its 2011 materials to its 

publishers and the software developer so that they can 

develop everything and publish all the materials and 

have them ready for taxpayers in January of 2012. 

I would also like to add that I spoke to the 

FTB's Executive Director, Selvi Stanislaus, and she 

stressed the need for the Board to adopt Regulation 

1685.5 and have it approved by OAL prior to the FTB 

September 1st deadline. And I have not received any 

assurances or suggestions of any ways to accommodate the 

Board if we -- we don't make the September 1 deadline, 

although I'm certain that the FTB will try to do 

something to accommodate us. 

With that, the Board's Legal Department and the 

Board Proceedings Division has already made arrangements 

with the Office of Administrative Law to ask them to 

expedite their review of Regulation 1685.5, assuming 

it's -- assuming it's adopted today so that there would 

still be that potential that we can meet the September 

1st deadline. 

I can answer any questions or address any 

comments if you'd like. 

MR. HORTON: Thank you, Mr. Heller. 

Discussion, Members? 

Electronically signed by Beverly D. Toms (101-106-311-4038) a5932831-a1 fb-48ca-ge4 7 -059626824e2a 
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MS. STEEL: Just have a comment. 

MR. HORTON: Member Steel. 

MS. STEEL: Well, I think my concern's same as 

CalTax that, you know, by the multiply Adjusted Gross 

Income by .07 percent by the income level doesn't mean 

that they are spending that much money. 

And then second, it's not really accurate, you 

know, it's most likely to overstate it. But I have one 

more concern is when you put those tax -- tax -- the 

table, Use Tax table, and then what happen is most of 

the people when they do tax return and automatically 

they think that they owe them, so they going to put 

those amount down even they don't owe us anything. 

And than Use Tax, though, you know we send a 

letter out to these corporations that has gross -- gross 

income more than $100 thousand, 86 percent of them send 

us the tax report of zero. 

So I really don't know this taxpay -- tax table 

is really needed on the tax return because this is just 

extra work that we never going to collect. 

I'm done. 

MR. HORTON: Oh, okay. 

Mr. Runner. 

MR. RUNNER: Just a couple of observations. 

I think we are dealing -- dealing with this particular 

table today because I think we've come to conclusion 

that, yes, indeed, we're not going to collect the $200 

million so therefore we have the -- the -- the -- the 
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larger amounts on the table. 

Let me just - a couple 0 stions that I 

have and I t k, Mr. Heller, we we had asked some 

information, I t k you had - and you had provided 

us -- to us, let me step be re I go there, the 

universe of e who we're trying to catch with 

this -- with is -- with this t e would be those who 

we would, what, consider business to consumer Use Tax? 

MR. HELLER: senator Runner, essentially we're 

not trying to cat anyone. And is case we're just 

providing an optional Use Tax table r the convenience 

of the taxpayer in your -

MR. I -- I -

MR. Isn't that stion? 

MR. Let me back - let me back. I 

don't -

MR. Absolutely -

MR. I don't mean in the sense 

of, you know, a ne tive. I mean ones who we're 

trying to reach to and help at this point. 

MR. Oh, absolutely. And that is the 

con -- ultimate consumers who are not themselves a 

business who are 

MR. Right. 

MR. -- purchasing a retailer. 

MR. Okay. So that's - that's the 

that's kind of target that we're t to assist by 

giving them this rt? 

Electronically signed by Beverly D. Toms (101-106-3114038) a5932831-a 1 fb48ca-ge47-059626824e2a 
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MR. HELLER: Correct, those 11 people 

eligible to use it. 

MR. RUNNER: What - do - what is amount 

of tax gap that we've established that t rticular 

group owes? 

MR. HELLER: My understanding it's 

approximately $851 million for just consumer set 

part. 

MR. RUNNER: Okay. So 1 me usi 

then as the -- as kind of a target whi we're t ng 

to get with this particular group, $851 llion is 

missing amount, in -- in one sense some of t ts 

taken up, that 851 million, in our in our 

Purchaser Program, right? Because Qualifi ser 

is not only related to the issue of ir iness to 

business tax in regards to their terms of ir 

rm for Qualified Purchasers, but it's so t ir 

rsonal unpaid or paid Use Tax, too, correct? 

MR. HELLER: It would total -- it would depend 

on t of business and the returns they file. 

if you had a Schedule C type business person I think 

could be the case. But essentially if you a 

corpor ion, the corporation's the business, the owners 

of corporation could file separate consumer Use 

returns for their purchases. 

MR. RUNNER: Right. But -- but po I 

ss I was trying to make, and I think I got 

right, and that is if you are using the Qualified 
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Purchaser rm, rm that you're filling is 

only items you bought for your business it's 

also items may have bought for your rsonal 

use? 

MR. I ink - they could 1 

In that return -

MR. RUNNER: Okay. 

MR. -- if you are like a Schedule C 

business 

MR. RUNNER: All right, okay. 

MR. R: -- that the individual is 

synonymous -

MR. Okay. So -

MR. -- with the business. 

MR. RUNNER: Okay. 

MR. I think that's possible. 

MR. RUNNER: Okay. The other issue in t s 

table, and a in my -- my concern is that the t Ie is 

overstated is t if the target is $851 Ilion t 

we proje is is -- is the missing amount, the table 

that at least was back to us, and this is 

figure you guys ven us, is that the -- the 

assumption is tabl -- if everybody fully used 

the table that of dollars that would come 

would be around $700 million. Is that right? 

MR. HELLER: Mr. Runner, that was -- my 

understanding is answer is based on the assumption 

that every single Ii a taxpayer regardless of 

Electronically signed by Beverly D. Toms (101-106-311-4038) a5932831-a1 fb-48ca-ge4 7 -059626824e2a 
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whether they owed Use Tax liability or whether it 

was really -- they one that was elig Ie for use on 

Use - with the Use Tax table wou actually go 

ad and report amount by AGI on ir income tax 

re rn. 

MR. RUNNER: Well, our as ion is that 

anybody who reports it owes it, right? 

MR. HELLER: Our assumption is, but we never 

assume that every single Californian who files an income 

tax return owes Use 

MR. RUNNER: Oh. Okay. assumption is 

if y use the Use if they assumption is if 

y use the Use table they're usi it because 

lieve they owe a e Tax? 

MR. HELLER: That is correct. Maybe I could 

MR. RUNNER: Okay. 

MR. HELLER: Could I rephrase real quickly? 

MR. RUNNER: Sure. Sure. 

MR. HELLER: cause I don't want to be -- I'm 

not trying to have a tangent; I think assuming that 

every California t r actually in ct had a Use 

Ii lity chose to pay that Ii lity by using 

tax look up table amount 

MR. RUNNER: ght. 


MR. HELLER: -- then we do lieve it would 


$708 million 

MR. RUNNER: Okay. 

MR. -- approximately. 
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MR. RUNNER: So -- so re's where I think it's 

overstated , because the Use table -- I mean, 

the -- the tructions on the Ie indicate that it's 

only for ses -- purchases over $1,000, right 

are to be added it, correct? 

MR. HELLER: That is corre 

MR. Okay. So, do we have any -- any 

idea -- so so really the balance re is about $150 

million. assumption I guess we're making is that 

there's only $150 million worth of Use Tax that's due 

for consumer r retailer or bus ness to consumer 

sales that are over $1,000? 

MR. Senator Runner, it's really not 

the way that our table's const what -- the way 

our assumptions were done. And as I said back during 

the June Boa me ing, we were never trying to aim at 

closing a cific tax gap amount. we worked 

backwards from amount of pe of AGI that 

California consumers spend at the t s of retailers who 

wouldn't be registered with the 

And so re was never an assumption that re 

was a cert n amount of money's maybe coming from 

the Qualified sers or purchases over $1,000 and 

shouldn't be for in e. 

MR. RUNNER: Uh-huh. 

MR. Because we wor back from a 

different sta ing premise. 

MR. Okay. Well, re -- here -
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MR. That's not to say that that's not 

a relevant idea, it's just not what we did. 

MR. RUNNER: Okay. Here - refs my concern, 

though, is that wi the guideline t we may be gi 

our taxpayers out t re, and it could a bit 

overstated, it - cause if indeed y all paid it 

according to the and they also paid the 

additional amount of - of Use Tax r the purchases 

over over $1,000 indeed I believe r that scenario 

we'd be collecting r more than $850 million 

supposedly gap -- tax gap. 

The reason why I think that's a concern for us 

is cause we're actually steering toward that 

chart. It would one thing if we just said use the 

, but the ct is we actually steer them toward 

rt by giving t a safe harbor. 

So we can say, hey, you can use the chart if 

you want. Oh, by way, if you use chart you're 

going to have some protection. 

So we are steering them toward a rt that I 

I is probably overs ted. And, again, I'm this is 

my opinion and that's, I guess -- I guess t issue I 

just want to get on record at that po 

But that's my concern in regards the chart. 

I think it's overs It makes as ions. 

Let me just conclude by this by these 

obser -- or by at least some issues, and this is going 

to come up I think a little bit later when we start 

Electronically signed by Beverly D. Toms (101-106-311-4038) a5932831-a1 fb-48ca-ge47 -059626824e2a 



P 15 

1 talking people's issues and concerns tomorrow when 

2 we start talking about e Tax and people's 

3 underst 

4 L. A. Times had an article last week in a poll. 

5 And in L. A. Times poll that they had done their 

6 poll ed that by t ir record, and this was a a 

7 legit e I think poll t t went to 1600 people -

8 that t y did for 1600 e - and ir poll, in 

9 this sto , they rela t fact that 82 rcent of 

10 the - 82 rcent of the e they poll said they 

11 never or rarely make in rnet purchases. 

And so, my concern is that ce inly this chart 

does not make that this assumption. The actually 

makes assumption everybody does. because 

of where we - because, in, we're going gather all 

the money. 

other issue t I think is of i erest, 

and I thi it does go back the point t Member 

Steel said, and that lS it s not refle 

information we're getting k from our own lified 

Purchaser re rns, which are closer between 90 85 and 

23 due." 

24 I guess that's concern by then ng a 

25 the cha steering people toward a chart, assuming 

26 and promising them kind of some kind of safe harbor 

27 is we're ki of directing t to a chart I lieve is 

28 overstated. 
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Thank you. 

MR. HORTON: Further discussion, Members? 

Hearing none, is there a motion? 

MS. YEE: I'm going to move to adopt the staff 

recommendation. 

MR. HORTON: Been moved by e to adopt 

staff recommendation. Is there a se ? 

MS. Second. 

MR. HORTON: Second by Ms. Mandel. 

Presume jection. 

MS. L: Objection. 

MR. HORTON: Ms. Olson, please cal the roll. 

MS. OLSON: Mr. Horton. 

MR. HORTON: Aye. 

MS. OLSON: Ms. Steel. 

MS. No. 

MS. OLSON: Mr. Runner. 

MR. RUNNER: No. 

MS. OLSON: Ms. Yee. 

MS. YEE: 

MS. OLSON: Ms. Mandel. 

MS. MANDEL: Aye. 

MR. HORTON: Motion carries. 

---000--
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PORTER' IFI 

St e of California 

ss 

County of Sacramento 

I, BEVERLY D. TOMS, aring rter for the 

Cali a State Board of Equalization certify that on 

July 26, 2011 I reco verbatim, in shorthand, to 

best of my ability, the p ngs in 

above itled aring; t I transcribed the shorthand 

writing into typewriti ; and the pre ng 16 

ges constitute a complete and accurate trans ion 

of the shorthand writing. 

ted: July 28, 2011. 

BEVERLY D. TOMS 

aring Reporter 
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NOT READY FOR PUBLIC RELEASE 


2011 MINUTES OF THE STATE BOARD OF EQUALIZATION 

Tuesday, July 26, 2011 

PUBLIC HEARINGS 

Proposed Adoption of Regulation 1685.5, Calculation of Estimated Use Tax - Use 
Tax Table 

Bradley Heller, Tax Counsel, Tax and Fee Programs Division, Legal Department, 
made introductory remarks concerning the continuation of the June 21,2011 public hearing 
regarding staff's request that the Board adopt proposed Sales ~~<Use Tax Regulation 1685.5 to 
impl~~ent the new use tax table provisions of Reve~ Tfxat~Code section 6452.1 
(ExhIbIt 7.5). 1 \ \ V\,

\ r) \\ ...,\~~~ 
Speaker: Gina Rodriquez, Vice President ofSl;ate r~~cy, CalTa7 
Action: Upon motion of Ms. Yee, seconded b'0us. Ma~\and dul~arried, Mr. Horton, 
Ms. Yee and Ms. Mandel voting yes, Ms. Steel and M(iunner v~tli'l\~, .the ~oard adopted 
proposed Regulation 1685.5, Calculation ofE;PlTfate,Usf., Tax 'u.~e TdA.[able';'fs 
recommended by staff. (\v"\\ \, \ '\..,..A,\ \ 

CHIEF COUNSEL MATTERS (--'\ 1\ (") '\ \\ \ \~ ) 

RULEMA G \\ \ V / ~\\ \\'. \,\ . ',.",.". 
prop'ed Amendments ~gUlat'n 153a2, Dies FU~)'-U~''eclyi=arming 
ActiV:t~of F ~d oces i(l~nd R~~Ulati\S:1'8, 0tor~hlc/e and Aircraft 
Fuels., \ \ \ l'v/ 

. \ Bra~< Hel ~, T~x ~t.psel~'T~x and e~roJslams Division, Legal Department, 
made 1Otroduct remarks regl\I'dmg !affz,s requ'li\st for adoption ofproposed amendments to 
Sales and Use Ta Regul ions 1?33.2 ~nd r.~98 to'rcorporate provisions of the fuel tax swap 
(Stats. 2010, ch. 11 J s re-e cte by As\embt~o. lOS (Stats. 2011, ch. 6) on 
March 24,2011 (Exhi 't 7.6). \ 

J 
Action: Upon mo 'on of Ms. St e1, seconded by Ms. Yee and unanimously carried, 

Mr. Horton, Ms. Steel, Ms. ee, Mr unner and Ms. Mandel voting yes, the Board adopted the 

revised amendments as publis e 10 the IS-day file. 


OTHER CHIEF COUNSEL MATTERS 

Outreach Partnerships 

Deborah Cooke, Tax Counsel, Legal Department, and Anita Gore, Deputy 
Director, External Affairs Department, provided an update and discussion on the development of 
guidelines for outreach partnerships (Exhibit 7.7). 

Note: These minutes are not final until Board approved. 



STATE OF CALIFORNIA 

STATE BOARD OF EQUALIZATION BETTY T. VEE 
First Distnct, San FranciscO 450 N STREET, SACRAMENTO, CALIFORNIA 

PO BOX 942879, SACRAMENTO, CALIFORNIA 94279~ SEN. GEORGE RUNNER (RET.) 

916-445-2130. FAX 916-324-3984 Sacond District, Lancaster 

W'NW.boe.ca.gov MICHELLE STEEL 
Third District, Rolling Hill. Estates 

JEROME E. HORTON 
Fourth District, Los Angeles 

JOHN CHIANG 
State Controller 

KRISTINE CAZAOO 
Interim Executrve Director 

June 30, 2011 

To Interested Parties: 

Notice of Continuation 

Proposed to Adopt Regulation 1685.5, Calculation ofEstimated Use Tax - Use Tax Table 

By notice published in the May 6, 2011, California Regulatory Notice Register (Register 2011, 
No. 18-Z), the State Board of Equalization (Board) announced that it would conduct a public hearing 
on June 21, 2011, to consider the adoption of proposed California Code of Regulations. title 18, 
section (Regulation) 1685.5, Calculation of Estimoted Use Tax - Use Tax Table, and the public hearing 
was conducted on June 21, 2011, in accordance with the May 6, 2011, notice. However, the Board 
did not vote on whether to adopt the proposed regulation or vote to make changes to the text of the 
proposed regulation on June 21, 2011. Instead, the Board voted to continue the public hearing at its 
July 26-27, 2011, meeting in Sacramento, California, and directed staff to present the proposed 
regulation to the Board for further consideration at that time. 

The public agenda notice for the July 26-27,2011, meeting, will be posted on the Board's 
Website at www.boe.ca.gov at least 10 days prior to the meeting. Written comments for the Board's 
consideration, notice of intent to present testimony or witnesses during the continued public hearing to 
be conducted during the July 26-27, 2011, meeting, and inquiries concerning the proposed 
administrative action should be directed to Mr. Rick Bennion, Regulations Coordinator, by telephone at 
(916) 445-2130, by fax at (916) 324-3984, bye-mail at Richard.Bennion@boe.ca.gov, or by mail at 
State Board of Equalization, Attn: Rick Bennion, MIC:80, 450 N Street, P.O. Box 942879, 
Sacramento. CA 94279-0080. 

Questions regarding the substance of the proposed regulation should be directed to Bradley M. 
Heller, Tax Counsel IV, by telephone at (916) 323-3091, bye-mail at Bradley.Heller(a\boe.ca.gov. or by 
mail at State Board of Equalization, Attn: Bradley M. Heller, MIC:82, 450 N Street, P.O. Box 942879, 
Sacramento, CA 94279-0082. 

Sincerely, 

"'AA,(J,1U- -q-£Zf'o~ 
Diane G. Olson, Chief 
Board Proceedings Division 

DGO:bmh:reb 
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STATE OF CALIFORNIA 

STATE BOARD OF EQUALIZATION BETTYT. VEE 
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PO BOX 942879. SACRAMENTO, CALIFORNIA 94279-80 SEN. GEORGE RUNNER (RET.) 
Se<:ood DistriCt. Lancaster916-445·2130 • FAX 916·324·3984 

wwwOOe.ca.gov MICHELLE STEEL 
Third District. ROiling Hilts Estates 

JEROME E. HORTON 
Fourth Disllicl. lOS Angeles 

JOHN CHIANG 
State ContrOller 

KRISTINE CAZAOO 
Interim Executive [JirectOt 

May 6, 2011 

To Interested Parties: 

Notice of Proposed Regulatory Action 

by the 


State Board of Equalization 


Proposed to Adopt Regulation 1685.5, Calculation ofEstimated Use Tax Use Tax Table 

NOTICE IS HEREBY GIVEN 

The State Board of Equalization (Board), pursuant to the authority vested in it by Revenue and 
Taxation Code (RTC) section 7051, proposes to adopt California Code of Regulations, title 18, 
section (Regulation) 1685.5, Calculation ofE,stimated Use Tax - Use Tax Table. Regulation 
1685.5 prescribes the manner in which the Board "shall annually calculate the estimated amount 
of use tax due according to a person's adjusted gross income and by July 30 of each calendar 
year make available to [the] Franchise Tax Board such amounts in the form of a use tax table," 
as required by Revenue and Taxation Code (RTC) section 6452.1, as amended by section 1 of 
Senate Bill No. (SB) 86 (Stats. 2011, ch. 14), and prescribes the use tax table for calendar year 
2011. 

PUBLIC HEARING 

A public hearing on the adoption ofthe proposed regulatory action will be held in Room 207, 
5901 Green Valley Circle, Culver City, at 9:30 a.m., or as soon thereafter as the matter may be 
heard, on June 21,2011. At the hearing, any interested person may present or submit oral or 
written statements, arguments, or contentions regarding the proposed adoption of Regulation 
1685.5. 

AUTHORITY 

RTC section 7051. 

REFERENCE 

RTC section 6452.1. 

http:wwwOOe.ca.gov


Notice of Proposed Regulatory Action May 6,2011 
Regulation 1685.5 

INFORMATIVE DIGESTIPOLICY STATEMENT OVERVIEW 

Prior Law 

R TC section 6452. I, as enacted by Statutes 20 I0, chapter 72 I , section 2, pennits taxpayers to 
make an irrevocable election to report "qualified use tax" on an "acceptable [income] tax return" 
filed with the Franchise Tax Board (ITB) in order to make it more convenient for taxpayers to 
comply with their use tax obligations. RTC section 6452.1, subdivision (d)(2), as enacted by 
Statutes 201 0, chapter 721 defined the tenn "qualified use tax" to mean a taxpayer's actual 
unpaid use tax liability after applying the state use taxes imposed under the Sales and Use Tax 
Law (RTC § 6001 et seq.) and section 35 of article XIII (If the Califlwnia Constitution, and the 
local and district use taxes imposed in conformity with the Bradley-Bums Unifonn Local Sales 
and Use Tax Law (RTC § 7200 et seq.) or in accordance with the Transactions and Use Tax Law 
(RTC § 7251 et seq.) to the taxpayer's purchases of tangible personal property subject to use tax. 

Current Law 

SB 86 was enacted on March 23,2011. It amended RTC section 6452.1 to make it more 
convenient for taxpayers to comply with their use tax obligations by giving taxpayers the option 
to report their "estimated use tax liabilities," based upon their adjusted gross income for income 
tax purposes, for one or more single nonbusiness purchases of individual items of tangible 
personal property each with a sales price of less than one thousand dollars ($1000), as 
detennined from a use tax table, instead of calculating and reporting their actual unpaid use tax 
liabilities (as described above). In addition, RTC section 6452.1, subdivision (d)(2)(A)(i)(U), as 
amended by SB 86, provides that "the Board shall annually calculate the estimated amount of use 
tax due according to a person's adjusted gross income and by July 30 of each calendar year make 
available to [the] Franchise Tax Board such amounts in the fonn of a use tax table" for inclusion 
in the instructions to the FTB's returns and use by eligible taxpayers. 

Proposed Regulation 

The Board proposes to adopt Regulation 1685.5 to prescribe the use tax table that taxpayers may 
use to estimate their calendar~year 2011 use taxes based upon their adjusted gross income, 
prescribe the manner in which the Board shall annually calculate the estimated amount of use tax 
due according to a person's adjusted gross income for calendar-year 2012 and subsequent years, 
and prescribe the fonnat of the use tax tables the Board must make available to the FTB each 
year. The objectives of the proposed regulation are to fulfill the Board's duty to estimate the 
amount ofuse tax due according to a person's adjusted gross income and make the estimate 
available to the ITB in the fonn of a use tax table for calendar-year 2011 and to clearl y prescribe 
the manner in which the Board shall estimate the amount ofuse tax due according to a person's 
adjusted gross income and make the estimate available to the FTB in the fonn of a use tax table 
for calendar-year 2012 and subsequent years. 

There are no comparable federal regulations or statutes to Regulation 1685.5. 



Notice of Proposed Regulatory Action May 6,2011 
Regulation 1685.5 

NO MANDATE ON LOCAL AGENCIES AND SCHOOL DISTRICTS 

The Board has detennined that the adoption of proposed Regulation 1685.5 will not impose a 
mandate on local agencies or school districts, including a mandate that is required to be 
reimbursed under part 7 (commencing with section 1 7500) of division 4 of title 2 of the 
Government Code. 

NO COST OR SAVINGS TO STATE AGENCIES, LOCAL AGENCIES, AND SCHOOL 
DISTRICTS 

The Board has detennined that the adoption of proposed Regulation 1685.5 will result in no 
direct or indirect cost or savings to any state agency, any cost to local agencies or school districts 
that is required to be reimbursed under part 7 (commencing with section 17500) of division 4 of 
title 2 of the Government Code, other non-discretionary cost or savings imposed on local 
agencies, or cost or savings in federal funding to the State of California. 

NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY 
AFFECTING BUSINESS 

The adoption of proposed Regulation 1685.5 will enable the Board to fulfill its duty to estimate 
the amount of use tax due according to a person's adjusted gross income and make the estimate 
available to the FTB in the fonn of a use tax table for calendar-year 2011 and dearly prescribe 
the manner in which the Board shall estimate the amount of use tax due according to a person's 
adjusted gross income and make the estimate available to the FTB in the fonn of a use tax table 
for calendar-year 2012 and subsequent years. The Board's use tax tables will enable taxpayers to 
choose to report their estimated use tax liabilities for one or more single nonbusiness purchases 
of individual items of tangible personal property each with a sales price ofless than one thousand 
dollars ($1 OOO), instead of calculating and reporting their actual unpaid use tax liabilities (as 
discussed above). And, the proposed regulation will not impose any new taxes, it will not 
change any exemptions or exclusions, and it will not even require taxpayers to use the Board's 
use tax tables to report their use tax liabilities. Therefore, the Board has made an initial 
detennination that the adoption of proposed Regulation 1685.5 will not have a significant, 
statewide adverse economic impact directly affecting business, including the ability of California 
businesses to compete with businesses in other states. 

The adoption of proposed Regulation 1685.5 may affect small business. 

NO COST IMPACTS TO PRIVATE PERSONS OR BUSINESSES 

The Board is not aware of any cost impacts that a representative private person or business 
would necessarily incur in reasonable compliance with the proposed action. 



Notice of Proposed Regulatory Action May 6, 2011 
Regulation 1685.5 

RESULTS OF THE ASSESSMENT REQUIRED BY GOVERNMENT CODE SECTION 
11346.3~ SUBDIVISION (b) 

The Board has detennined that the adoption ofproposed Regulation 1685.5 will neither create 
nor eliminate jobs in the State of California nor result in the elimination ofexisting businesses 
nor create or expand business in the State of California. 

NO SIGNIFICANT EFFECT ON HOUSING COSTS 

Adoption ofproposed Regulation 1685.5 will not have a significant effect on housing costs. 

DETERMINATION REGARDING AL TERNA TIVES 

The Board must determine that no reasonable alternative considered by it or that has been 
otherwise identified and brought to its attention would be more effective in carrying out the 
purpose for which this action is proposed, or be as effective as and less burdensome to affected 
private persons than the proposed action. 

CONTACT PERSONS 

Questions regarding the substance of the proposed regulation should be directed to Bradley M. 
Heller, Tax Counsel IV, by telephone at (916) 323-3091, bye-mail at 
Bradky.Hcllcr(lvboc.ca.gov, or by mail at State Board ofEqualization, Attn: Bradley M. Heller, 
MIC:82, 450 N Street, P.O. Box 942879, Sacmmento, CA 94279-0082. 

Written comments for the Board's consideration, notice of intent to present testimony or 
witnesses at the public hearing. and inquiries concerning the proposed administmtive action 
should be directed to Mr. Rick Bennion, Regulations Coordinator, by te1ephone at (916) 445
2130, by fax at (916) 324-3984, bye-mail at Richard.Bcnnion(d;boe.ca.gov, or by mail at State 
Board of Equalization, Attn: Rick Bennion, MIC:80, 450 N Street, P.O. Box 942879, 
Sacramento, CA 94279-0080. 

WRITTEN COMMENT PERIOD 

The written comment period ends when the public hearing begins at 9:30 a.m., or as soon 
thereafter as the matter may be heard, on June 21 , 20 J 1. If the Board receives written comments 
prior to the close of the written comment period, the statements, arguments, and/or contentions 
contained in those comments will be presented to and considered by the Board before the Board 
decides whether to adopt proposed Regulation 1685.5. The Board wil1 only consider written 
comments received by that time. 

http:Richard.Bcnnion(d;boe.ca.gov
http:Bradky.Hcllcr(lvboc.ca.gov
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Regulation 1685.5 

A V AILABILITY OF INITIAL STATEMENT OF REASONS AND TEXT 0 F 
PROPOSED REGULATION 

The Board has prepared an underscored version of the text ofproposed Regulation 1685.5 
illustrating its express tenus and an initial statement of reasons for the adoption of the proposed 
regulation. These documents and all the infonuation on which the proposed regulation is based 
are available to the public upon request. The rulemaking file is available for public inspection at 
450 N Street, Sacramento, California. The express tenus ofthe proposed regulation and the 
Initial Statement ofReasons are also available on the Board's Website at wh'\t.hoe.ca.gov. 

SUBSTANTIALLY RELATED CHANGES PURSUANT TO GOVERNMENT CODE 
SECTION 11346.8 

The Board may adopt proposed Regulation 1685.5 with changes that are nonsubstantial or solely 
grammatical in nature, or sufficiently related to the original proposed text that the public was 
adequately placed on notice that the changes could result from the originally proposed regulatory 
action. If a sufficiently related change is made, the Board will make the full text of the proposed 
regulation, with the change clearly indicated, available to the public for at least 15 days before 
adoption. The text of the resulting regulation will be mailed to those interested parties who 
commented on the original proposed regulation orally or in writing or who asked to be infonued 
of such changes. The text of the resulting regulation will also be available to the public from Mr. 
Bennion. The Board will consider written comments on the resulting regulation that are received 
prior to adoption. 

AVAILABILITY OF FINAL STATEMENT OF REASONS 

If the Board adopts proposed Regulation 1685.5, the Board will prepare a Final Statement of 
Reasons, which will be made available for inspection at 450 N Street, Sacramento, California, 
and available on the Board's Website at w~nr.boc.ca.gov 

Sincerely, 

~',!/UJ~ 
Diane G. Olson, Chief 
Board Proceedings Division 

DGO:reb 
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Initial Statement of Reasons 

Proposed Adoption of 


California Code of RegulatioDs, Title 18, SKooa 1685.5, 


Calculation ofEstimated Use TiIX - Use TiIX Table 


SPECIFIC PURPOSE AND NECESSITY 

Prior Law 

Revenue and Taxation Code (RTC) section 6452.1, as enacted by Statutes 2010. chapter 
721, section 2, permits taxpayers to make an irrevocable election to report "qualified use 
tax" on an "acceptable [income] tax return" filed with the Franchise Tax Board (FTB) in 
order to make it more convenient for taxpayers to comply with their use lax obligations. 
RTC section 6452.1, subdivision (d)(2), as enacted by Statutes 2010, chapter 721 defined 
the term "qualified use tax" to mean a taxpayer's actual unpaid use tax liability after 
applying the state use taxes imposed under the Sales and Use Tax Law (RTC § 6001 et 
seq.) and section 35 ofarticle XIII of the California Constitution, and the local and 
district use taxes imposed in conformity with the Bradley-Bums Uniform Local Sales and 
Use Tax Law (RTC § 7200 et seq.) or in accordance with the Transactions and Use Tax 
Law (RTC § 7251 et seq.) to the taxpayer's purchases of tangible personal property 
subject to use tax. 

Current Law 

Senate Bill No. (SB) 86 (Stats. 2011, ch. 14) was enacted on March 23, 201 L It 
amended RTC section 6452.1 to make it more convenient for taxpayers to comply with 
their use tax obligations by giving taxpayers the option to report their "estimated use tax 
liabilities." based upon their adjusted gross income for income tax purposes, for one or 
more single nonbusiness purchases of individual items of tangible personal property each 
with a sales price of less than one thousand dollars ($1000), as determined from a use tax 
table, instead ofcalculating and reporting their actual unpaid use tax liabilities (as 
described above). In addition, RTC section 6452.1, subdivision (d)(2)(A){i){Il). as 
amended by SB 86, provides that "the Board shan annually calculate the estimated 
amount of use tax due according to a person's adjusted gross income and by July 30 of 
each calendar year make available to [the] Franchise Tax Board such amounts in the form 
of a use tax table" for inclusion in the instructions to the FTB's returns and use by 
eligible taxpayers. 

Proposed Regulation 

The Board proposes to adopt Regulation 1685.5 to prescribe the use tax table that 
taxpayers may use to estimate their calendar-year 2011 use taxes based upon their 
adjusted gross income, prescribe the manner in which the Board shall annually calculate 



the estimated amount of use tax due according to a person's adjusted gross income for 
calendar-year 2012 and subsequent years, and prescribe the fonnat of the use tax tables 
the Board must make available to the FTB each year. The objectives ofthe proposed 
regulation are to fulfill the Board's duty to estimate the amount of use tax due according 
to a person's adjusted gross income and make the estimate available to the FTB in the 
fonn of a use tax table for calendar-year 20 II and to clearly prescribe the manner in 
which the Board shall estimate the amount of use tax due according to a person's 
adjusted gross income and make the estimate available to the FTB in the fonn of a use 
tax table for calendar-year 2012 and subsequent years. 

During its April 26, 20 II, meeting. the Board detennined that it was necessary to adopt 
RegUlation 1685.5 for the specific purposes of implementing, interpreting, and making 
specific the provisions of RTC section 6452.1 providing that "the Board shall annually 
calculate the estimated amoWlt of use tax due according to a person's adjusted gross 
income and by July 30 of each calendar year make available to [the] Franchise Tax Board 
such amounts in the fonn of a use tax table" and prescribing the use tax table for 
calendar-year 2011. 

There are no comparable federal regulations or statutes to Regulation 1685.5. 

DOCUMENTS RELIED UPON 

The Deputy Director for the Board's Sales and Use Tax Department, Jeffrey McGuire, 
submitted a memorandum dated April 15, 20 II. to the Board Members for consideration 
at the April 26, 2011, Board meeting, which contained staffs request for the Board's 
authorization to begin the fonnal rulemaking process to adopt Regulation 1685.5. The 
Board relied upon the April 15. 20 II, memorandum. the exhibits to the April IS, 20 II. 
memorandum, which illustrate the text of proposed Regulation 1685.5 and identify the 
sources of the data the Board will use to perfonn the calculations prescribed by 
Regulation 1685.5, and comments made during the April 26, 2011, discussion of the 
April 15.2011, memorandum in deciding to propose the adoption of Regulation 1685.5. 

ALTERNATIVES CONSIDERED 

The Board considered whether to begin the fonnal rulemaking process to adopt proposed 
Regulation 1685.5 at this time or. alternatively, whether to take no action at this time and 
seek additional input from interested parties. However, the Board decided to begin the 
fonnal rulemaking process to adopt the proposed regulation at this time in order to 
comply with deadlines for including the Board's use tax table in the instructions to the 
FTB's 2011 income tax returns. 

NO ADVERSE ECONOMIC IMPACT ON BUSINESS 

The adoption ofproposed Regulation 1685.5 will enable the Board to implement the 
provisions of RTC section 6452.1 providing that ''the Board shall annually calculate the 
estimated amount ofuse tax due according to a person's adjusted gross income and by 
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July 30 ofeach calendar year make available to [the] Franchise Tax Board such amounts 
in the form of a use tax table" and prescribe the use tax table for calendar-year 2011. 
Eligible taxpayers will have the option to use the Board's use tax tables to estimate their 
use tax liabilities for calendar-year 2011 and subsequent years, but taxpayers may also 
choose to continue to calculate and report their actual unpaid use tax liabilities (as 
discussed above). Furthermore, the adoption ofthe proposed regulation will not impose 
any new taxes, and it will not change any exemptions or exc1usions. Therefore, the 
Board has made an initial determination that the adoption ofproposed Regulation 1685.5 
will not have a significant adverse economic impact on business. 

The proposed regulation may affect small business. 
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Proposed Text of 


California Code of Regulations, Title 18, Section 1685.5 


Section 1685.5. Calculation of Estimated Use Tax - Use Tax Table. 

(al In General. 

The Board of EQualization (BOE) is reguired to annually calculate the estimated amount 
of use tax due according to a person's adjusted gross income (AGO and make such 
amounts available to the Franchise Tax Board (FTB>' by July 30 of each year, in the form 
of a use tax table for inclusion in the instructions to the PTB's returns. 

(b) Definitions and Data Sources. 

(1) AGI Ranges. The use tax table shall be separated into eight (8) AGI ranges as 
follows: 

(A) AGI less than $20,000; 

(B) AGI of $20,000 to $39,999; 

(C) AGI of $40,000 to $59,999; 

(D) AGI of $60,000 to $79,999; 


(m AGI of $80,000 to $99,999; 


(F) AGI of $1 00,000 to $149,999; 

(G) AGI of$150,000 to $199,999: 

(H) AGI more than $199,999. 

(2) Use Tax Liability Factor or Use Tax Table Percentage. For the 2011 calendar 
year the use tax liability factor or use tax table percentage shall be 0.070 percent 
(.0007). On May 1, 2012, and each May 1 thereafter. the BOE shall calculate the use 
tax liability factor or use tax table percentage for the current calendar year by 
multiplying the percentage of income spent on electronic and mail order purchases for 
the proceeding calendar year by 0.37, multiplying the product by the average state. 
local. and district sales and use tax rate. and then rounding the result to the nearest 
thousandth of a percent. 

(3) Total Personal Income. Total personal income shall be determined by reference 
to the most current personal income data published by the United States Bureau of 
Economic Analysis. 



(4) Total Spending at Electronic Shopping and Mail Order Houses. Total spending 
at electronic shopping and mail order houses shall be determined by reference to the 
most current electronic shopping and mail order house spending data published by the 
United States Census Bureau. 

(5) Percentage of Income Spent on Electronic and Mail Order Purchases. The 
percentage of income spent on electronic and mail order purchases during a calendar 
year shall be calculated by dividing the total spending at electronic shopping and mail 
order houses for that year by the total personal income for that year, multiplying the 
result by 100, and rounding the result to the nearest tenth of a percent. 

(6) Average State, Local, and District Sales and Use Tax Rate. The average state, 
local. and district sales and use tax rate for a calendar year shall be the total of: 

(A) The rates ofthe statewide sales and use taxes imposed under section 35 of 
article XIII of the California Constitution and the Sales and Use Tax Law (Rev. & 
Tax. Code. § 6001 et seq.) in effect on January 1 of that year: 

ill) The statewide rate of local tax imposed WIder the Bradley-Bums Uniform 
Local Sales and Use Tax Law (Rev. & Tax. Code, § 7200 et seg.) in effect on 
January 1 of that year; and 

(C) The weighted average rate of the district taxes imposed WIder the 
Transactions and Use Tax Law (Rev. & Tax Code, § 7251 et seq.) in effect in the 
various jurisdictions throughout the state on January 1 ofthat year after taking 
into acCOWIt the proportion of the to!!ll statewide taxable transactions (by dollar) 
reported for each jurisdiction during the fourth quarter of the calendar year that is 
two years prior to the calendar year for which the calculation is made. For 
example, the total reported taxable transactions (by dollar) for the fourth quarter 
0(2010 shall be used to determine the weighted average rate of the district tax 
rates in effect on JanuaJY 1, 2012. to calculate the weighted average rate of district 
taxes for calendar year 2012. 

ec) Calculation of the Estimated Use Tax Liability. 

(1) The estimated use tax liability for the AOI range described in sulxlivision 
(b)( 1}(A) shall be determined by multiplying $10,000 by the use tax liability factor or 
use tax table percentage and then roWIding the result to the nearest whole dollar. 

(2) The estimated use tax liability for the AOI ranges described in subdivision 
(b)(l)(B) through (0) shall be determined by multiplying the midpoint of each AOI 
range by the use tax liability factor or use tax table percentage and then rounding the 
result to the nearest whole dollar. 
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(3) The estimated use tax liability for the AGI range described in subdivision 
(b)(l)(H) shall be detennined by multiplying each range member's actual AGI by the 
use tax liability factor or use tax table percentage and then rounding the result to the 
nearest whole dollar. 

(d) Use Tax Table Format. 

ill The use tax table for calendar year 2011 shall provide as follows: 

to $39,999 
to $59,999 
to $79,999 
to $99,999 
1Q $149,999 
to $199,999 

199 999 -Multi I AGI bMore than 

(2) The use tax ~bles for calendar year 2012 and subseguent years shall utilize the 
same format as the use tax table for calendar year 2011. 

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Section 
6452.1. Revenue and Taxation Code. 
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Regulation History 

Type of Regulation: Sales and Use Tax 

Regulation: 1685.5 

Title: 1685.5, Calculation of Estimated Use Tax - Use Tax Table 

Preparation: Brad Heller 
Legal Contact: Brad Heller 

Board proposes to adopt Regulation 1685.5, Calculation for Estimated 
Use Tax - Use Tax Table, for the specific purpose of implementing the 
new use tax table provisions of Revenue and Taxation Code section 
6452.1. 

History of Proposed Regulation: 

July 26, 2011 Public Hearing Continued 
June 21, 2011 Public Hearing 
May 6,2011 OAL publication date; 45-day public comment period begins; 

Interested Parties mailing 
April 26, 2011 Notice to OAL 
April 26, 2011 Business Tax Committee, Board Authorized Publication 

(Vote 3-2) 

Sponsor: NA 
Support: NA 
Oppose: NA 
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